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RIGHTS AND LIABILITIES ARISING THROUGH THE 
PROMOTION AND FORMATION OF A CORPORATION. 


I. 


A GENERAL remark may be premised in regard to the group of 
topics under consideration, —the corporation not having as yet 
been formed, “ corporation law,” if any such distinctive law there 
be, will usually be found inapplicable ; and the various rights 
and liabilities arising through the promotion and formation of a 
corporation must be determined in accordance with the general 
principles of the law of contracts, of agency, and of partnership. 
We are, for the most part, dealing with contracts made by cer- 
tain persons with certain others, which, to be sure, have some 
ulterior end in view, as contracts usually have ; but the fact that 
this ulterior end is the incorporation of a company does not 
necessarily affect the rules of law by which these contracts are 
to be regulated and the relations arising from them determined. 
The preceding statement, however, must be taken with this 
qualification, that the fact that the ulterior end of these contracts 
was the formation of a corporation may give such corporation, 
when formed, rights, and even subject it to duties in regard to 
such contracts and their subject-matter. 

The persons interested in the formation of a corporation may be 
roughly divided into two classes: (1) Persons who actively take 
part in the scheme of organization, and (2) persons who merely 
subscribe for, or agree to take shares in, the stock of the corpora- 
tion to be formed. Very often, perhaps usually, the same persons 
who promote the scheme of organization subscribe for shares in 
the stock of the future corporation; but their functions as pro- 
moters and as subscribers are distinguishable, and for a proper 
determination of the rights and liabilities arising through the 


VOL III, —N. 8. 20 


} 
| 
8 
1 
5 
9 
6 
7 
0 
0 
4 
2 
5 
5 
6 


282 RIGHTS AND LIABILITIES ARISING THROUGH THE 


formation of a corporation these two classes of functions should 
be kept distinct. 

Persons acting in concert to bring about the formation of a 
corporation are responsible for their acts as a matter of course, 
and, if they have given good reason to infer that they will be 
responsible for the acts of each other, then, on the ground of 
estoppel, if on no other, they will be so responsible to any person 
acting on the faith of the inference which their acts have occa- 
sioned. Accordingly, if they have held themselves out as each 
other’s principals, or as each other’s partners, although no re- 
lationship of agency or partnership in fact exists between them, 
they will be estopped from taking advantage of the real state of 
affairs to the detriment of persons who have acted, and with 
reason, on a belief in the existence of such agency or partnership. 

In fine, on the general principle that a man is to be held 
responsible for the natural and ordinary results of his acts, the 
following propositions may be laid down as governing many of 
the rights and liabilities of the promoters of a corporation : — 

I. A man is bound for the fulfilment of a contract made by 
him, and is, of course. personally liable thereunder when the 
other contracting party has no reason to suppose him to be acting 
merely as agent. 

II. A. will be liable for all acts done by B. within the scope of 
any authority which A. by his acts or representations has induced 
other persons to suppose B. has received from A., at least towards 
those persons who have acted reasonably and in good faith on 
belief so occasioned ; and, in such case, A.’s liability for B.’s 
acts will be identical whether the relationship, which A. has 
caused to be believed to exist between himself and B., actually 
exists or not.! 

III. If A. contracts as agent, when in fact he has no principal 
or no authority from his principal to make the contract in ques- 
tion, A. will be personally liable, not necessarily on the contract, 
but on an implied warranty of authority ;* except where the ex- 
tent of A.’s authority is known to the other contracting party,® 
or is a matter with knowledge of which the other contracting 
party is affected by some rule of law.‘ 

1 See Story on Agency (8th ed.), 4 See Jefts v. York, 4 Cush. 371; 8. ¢. 
§ 443. « 10 Cush. 892 ; Thompson on the Liability 


2 Story on Agency, §§ 264, 264 a. of Officers and Agents of Corporations, 
8 Story on Agency, § 265. pp. 77-80. 
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IV. If A. contracts as agent, when in fact he has no authority 
to make the contract in question, and yet the circumstances are 
such that some one is held liable as principal (in accordance 
with Proposition II.) to the other contracting party, or if the 
person or body for whom A. purported to contract ratifies the 
contract,! A. will not be personally liable to the other contracting 
party, unless there is evidence that credit was given to A. person- 
ally;? for any implied warranty of authority is unbroken. 

V. In the instance stated in that part of the preceding propo- 
sition governed by Proposition II., A. would be liable in damages 
to his principal or partner.’ 

VI. Where A. contracts as principal and agent as well, that 
is, as a partner, he will be liable personally on the contract, and 
the liability of those for whom he contracts will be governed by 
the rules stated in Proposition II. 

VII. When an act has been done by A. as agent, when in 
fact A. either had no principal, or, having a principal, had no 
authority from him to do the act in question, and nothing had 
been done by the person or body on behalf of whom the act was 
done by A. from which authority to do the act could have been 
inferred, —in neither case can such person or body adopt or ratify 
the act of A., without incurring all the liability which would 
have attached to such person or body had the requisite authority 
from him or it to do the act in question in fact existed at the . 
time when the act was done.‘ 

VIII. The preceding proposition holds good as to the liability 
incurred by the subsequently ratifying principal towards the 
other contracting party, only in the absence of express agreement 
between them in regard thereto ; and in like manner, by express 
_ agreement between the agent and his principal subsequently 
ratifying, the liability of the latter to indemnify the former may 
be varied. 

IX. An agreement to enter into partnership at some future 
time does not make the parties thereto partners, at least before 
the arrival of the time specified.’ 

1 Story on Agency, § 251. Dig. lib. 46, tit. 3; De Sol. Sen. 12, § 4. 

2 See Story on Agency, §§ 263, 423. Si quis ratum habuerit quod gestum est, 

8 Story on Agency, § 217 c. obstringitur mandatiactione. Dig. lib. 50, 

4 See Story on Agency, §$ 242-244, 250, tit. 17, De div. reg. jur. § 60. See Year 
251, 419, 445; also Lindley on Partner- Book H.7 (H. 4), fo. 34, pl. 1. 


ship (Am. ed.), vol. ii. pp. 755-758, star 5 See Lindley on Partnership (Am. 
paging. Ratihabitio mandato comparatur, ed.), vol. i pp. 27-33. 
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Legal and Equitable Relations between Promoters of a Corpora- 
tion and Parties contracting with Promoters as such. — Except in 
the case of illegal contracts, or where the authority of an agent 
is known to the other contracting party, or is a matter with 
knowledge of which the other contracting party is affected, there 
is no question that when a person contracts with another he is 
liable personally for the damages arising from the non-perform- 
ance of his side of the contract, unless he contracts so as to bind 
some one else to perform his side of the contract, and the other 
contracting party knows, or should know, that the contract is 
made on behalf of that outside person, and so may fairly be pre- 
sumed to give credit to him. It follows that a promoter of a 
future corporation ordinarily is personally liable to the other con- 
tracting party, because the promoter has no principal; and the 
subsequent adoption of the contract by the corporation when 
organized will not free the promoter from his liability to the 
other contracting party without the consent of the latter,} 
because it cannot be presumed that a party contracting gives 
credit to a corporation not yet organized, and therefore not yet 
capable of being bound, Of course it is competent for the pro- 
moter to stipulate that the contract shall not be binding unless 
the corporation is subsequently organized ; but in this case the 
promoter simply makes a conditional contract. So, further, it 
might be agreed between the contracting parties that in no event 
should the promoter incur any personal liability, but that the 
contract should be binding only on the corporation to be subse- 
quently formed.? In such case the promoter would not be liable ; 
the other contracting party could at any time withdraw as long 


1 “There must be two parties to a Ebury, 36 L. J. C. P. 161, holds that a 
contract, and the rights and obligations corporation subsequently formed cannot 


which it creates cannot be transferred by 
one of them to a third person who was 
not in a condition to be bound by it at 
the time it was made.” Erle, C. J., in 
Kelner v. Baxter, L. R. 2 C. P. 174. It 
is plain that while a party may assign 
his rights under a contract, he may not 
thereby free himself from his liabilities ; 
but it might be inferred from the words 
of the Chief Justice that it was incompe- 
tent for a corporation to adopt any con- 
tract made on its behalf by one of its 
promoters prior to its organization, which 
seems unreasonable. Still, Scott v. Lord 


ratify the acts of a promoter so as to re- 
lieve him of his liability arising from 
them, because the corporation “ was not 
in existence” when the liability was in- 
curred. In this case, however, the court, 
who by agreement were allowed to draw 
inferences of fact, considered that the 
contract was made on the credit of the 
promoters, and that there was no evi- 
dence of a consent on the part of the 
other contracting party to substitute the 
liability of the corporation. 

2 Laudman v. Entwistle, 7 Exch. 632. 
And see Higgins v. Hopkins, 3 Exch. 163 


j 
ij 
i 
} 
+ 
q 
4 
| 
a 
4 
q 
4 
| 
| 
i 


PROMOTION AND FORMATION OF A CORPORATION. 285 


as his side of the contract remained executory, unless he had re- 
ceived some valid consideration for his promise ; and, as to the 
corporation, it goes without saying that ordinarily it would not 
be bound by the contract unless it adopted the same after its 
organization.! It is plain that any contract like the last would 
be of a very doubtful and conditional nature, and such as a court 
would never imply, or allow a jury to imply, unless all other in- 
terpretations were excluded by the terms of the contract itself. 

Thus far in regard to the personal responsibility of the pro- 
moter who himself makes the contract in regard to which the 
question of his liability arises. As to his responsibility for the acts 
of his co-promoters, other principles of law are involved, which it 
was attempted to formulate in Propositions II., VII., VIII., and 
IX. Promoters of a corporation are not presumptively partners,? 
and they do not become such merely by becoming bound by the 
same instrument. Nevertheless, applying principles stated in 
the propositions referred to, if promoter A. causes any person, 
acting reasonably, to believe that promoter B. is his agent, A. 
will be held liable as principal for whatever B. does within the 
scope of whatever agency A. has by his conduct caused to be 
inferred to exist between himself and B. Likewise promoters 
will be held as partners if they have held themselves out as such, 
or negligently or fraudulently allowed themselves so to be held 
out by their co-promoters. 

One further statement in regard to the liability of promoters 
may be ventured. When a promoter makes a contract merely 
as agent for the other promoters, who have not as a matter of 
fact authorized him to make the contract in question, but who 
have acted in such a way as to justify others in believing that 
such authority had been given, so that the party contracting 
with the promoter is enabled to hold the other promoters on the 
contract, he cannot hold the promoter personally who contracted 
merely as agent ; not on the contract, for the contract purported 
to bind the other promoters only, and not on the breach of any 
implied warranty of authority, for the other promoters were in” 
fact bound by the contract. This, in practice, would prevent 
the party with whom the promoter contracted as agent from 


1 As to responsibility of the corpora- 517; Bailey v. Macaulay, 13 Q. B. 875; 
tion in regard to contracts of its pro- 1 Lindley on Part. pp. 31-33. : 
moter, see infra. ® See Proposition IV. 

2 Reynell v. Lewis, 15 Mees. & W. 
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choosing whom to sue. It would not be competent for him to 
proceed against the agent on the ground that the agent had act- 
ually no authority to make the contract; for that is something 
with which such contracting party has nothing to do, provided 
he can hold the principals. His interest is in no way affected, 
as he gave credit to the principals, not to the agent; and as long 
as the very persons to whom he gave credit are bound to him, 
what more can he claim? All else is merely a matter to be 
settled between the agent and his principals. 

Moreover, when promoters adopt acts of one of their number, 
in regard to which no liability would otherwise have attached to 
them, they assume all liability which would have attached to 
them had the act been authorized by them before it was done. 
They must ratify in toto, if at all, unless, of course, the other 
contracting party, with full knowledge of the situation, agrees to 
a variation from the original liability. 

Reasoning by analogy from the above, it would seem that in so 
far as the subsequently formed corporation assumes the liability 
of the promoter, who contracted as its agent, towards the other 
contracting party, who contracted with the promoter as the 
agent of the corporation, and gave credit to the corporation, 
knowing that it had not yet been organized, — something highly 
improbable,? — the personal liability of the promoter would 
cease; and for the same reasons as before, for it was to the cor- 
poration that the other contracting party gave the credit, and 
the corporation has assumed the liability. To be sure, if such 
contracting party did not know that the corporation was unor- 
ganized at the time, he cannot justly be presumed to have con- 
tracted on its credit, and therefore no subsequent ratification by 
the corporation would free the promoter from personal liability ; 
and, if the promoter represented that the corporation was organ- 
ized when the contract was made, he would be liable in an action 
for deceit. 

Finally, while it may be true that the subsequently formed 
corporation agrees by implication, on adopting the contract of its 
promoter, to indemnify him from all liability under the same, 

1 See Propositions VII. and VIII. lish the fact that credit was given to the 

2 It could never be presumed that a corporation ; and, unless the whole trans- 
party. contracting with a promoter gave action had been reduced to writing, this 


credit to a body not yet organized. There- would be a question for the jury. See 
fore evidence would be required to estab- note 1, p. 284. 
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and this because the corporation is entitled to the full benefit of 
the contract,! yet this reason fails when considering the rights 
of the other contracting party, who may have good grounds for 
refusing to accept the exclusive liability of a body which had not 
been organized at the time of making the contract. 

Legal and Equitable Relations of Promoters to each other. — 
The promoters are bound to observe good faith in their dealings 
with each other, and one promoter must indemnify the others for 
damages arising from any unauthorized acts of his affecting their 
rights and interests. Should, for instance, one promoter without 
authority attach the names of his co-promoters to any prospectus 
or other document, he would be liable to them for their damages 
resulting. Moreover, although promoters may have acted in 
such a manner as to induce belief in outsiders that the relation- 
ship of agency or partnership exists among them, so that as to 
outsiders they have made themselves responsible for each other’s 
acts, still, if no such relationship in truth exists, any promoter 
doing any act by which liability attaches to his co-promoters 
will be held to indemnify them. 

If, as a matter of fact, the relationship of agency or partner- 
ship exists between promoters, they will then occupy positions of 
trust and confidence towards each other, and will be held, as 
among themselves, to the strict accountability of trustees; and 
the legal and equitable rules regulating agency and partnership 
will be applicable. 

The principles of law applicable to persons becoming jointly 
bound on one instrument apply, of course, to promoters, and in 
such case, should one of them be obliged to pay the whole debt, 
he can enforce contribution from his co-debtors. So, where pro- 
moters have made an agreement to share expenses, such agree- 
ment will hold good between them, and will be enforceable at 
the suit of any one of their number who may in good faith have 
paid more than his share of the expense of the scheme. 

Promoters, or provisional committee-men, although not part- 
ners, are not entitled, in the absence of any special agreement, 
to remuneration from each other for their services in promoting 
the organization of the corporation.? But it seems, if the corpo- 

1 See infra. but on the ground that promoters are 

2 Parkin v. Fry, 2 C. & P. 311. The partners: in this respect the case is no 


case of Holmes v. Higgins, 1 B. & Cr.74, longer law. See supra, p. 285, note 2. 
decides the same point in the same way, 
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ration is formed, and directed by its charter or act to pay expenses 
incurred in its formation, a member of the company will be enti- 
tled to be paid for his trouble and time in forming it.! 

Legal and Equitable Relations between the Promoters and the 
Corporation subsequently formed. — The relationship existing be- 
tween the promoters and the corporation as subsequently organ- 
ized is a fiduciary relationship, regulated by legal and equitable 
principles substantially similar to those applicable to the relation- 
ship of agency. As against a person acting as promoter, the 
corporation is entitled to the full benefit of all acts done and con- 
tracts made by him while acting in that capacity; and the pro- 
moter, as between himself and the corporation, is entitled to no 
secret profits : he may not purchase property for the corporation, 
and then sell the same to the corporation at an advance.? 

If, however, a person owning a piece of property becomes a 
promoter in a scheme of incorporation, even when the scheme 
relates to the development of this very piece of property, he may 
sell the property to the corporation, and have his price paid with- 
out regard to the original cost of the property to him ;* for when 
he acquired the property ex hypothese, he did not act as promoter. 
Nevertheless, if at the time of making the sale to the corporation 
he occupies towards the corporation, as promoter or otherwise, a 
position of trust and confidence, while he may sell without ref- 
erence to the original cost of the property to him, yet it would 


1 Carden rv. General Cemetery Co., 5 
Bing. N. C. 253. 

2 Simons v. Vulcan Oil Co., 61 Pa. St. 
202; Short v. Stevenson, 63 Pa. St. 95; 
Hickens v. Congreve, 1 R. & M. 150; 
Beck v. Kantorowicz, 3 K. & J. 230; The 
New Sombrero Phosphate Co. v. Erlan- 
ger, L. R. 5 Ch. D. 73; The Phosphate 
Sewage Co. v. Harmont, L. R. 5 Ch. D. 
395; Bagnall v. Carlton, L. R. 6 Ch. D. 
871. “Nothing is more common than 
for persons to acquire property, to form 
acompany on purpose to buy it, and to 
conceal their own true position from the 
company they so form. Such a transac- 
tion can never stand.” 2 Lindley on 
Part. 580. The same principle holds in 
transactions looking towards the forma- 
tion of an ordinary partnership. See 
Fawcett v. Whitehouse, 1 R. & M. 132; 
and, in general, Tyrrell v. The Bank of 
London, 10 H. L. C. 26. 


® See Gover’s Case, 1 Ch. D. 182, 
which discusses how far a person promot- 
ing the formation of a company to de- 
velop property belonging to himself may 
act towards such a company, in selling 
his property to them, as towards an out- 
sider to whom he owes no special duties. 
The case did not decide the point under 
discussion in the text, i.e. that such a 
person could sell at a profit and retain 
such profit, but merely that his having 
done so was no ground to sustain an ap- 
plication on the part of a shareholder for 
the removal of her name from the list of 
shareholders on the winding up of the 
company. The case was not considered 
to conflict with the cases cited in the last 
note. See James, L. J., in 5 Ch. D. 118. 
Dorris v. French, 4 Hun, 292, resembles 
Gover’s Case, and the same point was de- 
cided the same way. 
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seem, on general principles of law and equity applicable to per- 
sons holding positions of trust, that he should not be allowed to 
sell at an unfair and exorbitant price.! Accordingly, it becomes 
of importance to determine, as nearly as the nature of the case 
will permit, the point of time when any person begins to act as a 
promoter, and so presumably in the interests of a company to be 
organized. This can be determined only from his acts and rep- 
resentations. Does he hold himself out generally in what he 
says and does as promoting the formation of a corporation? and 
does he represent himself as acting and contracting on its behalf 
or for its ultimate benefit? It would seem that the character of 
promoter should be held to have been assumed at any time 
when these questions could have been answered generally in the 


affirmative.” 


1 See the cases cited in the last two 
notes. Perhaps the last sentence in the 
text does not accord with the following 
view taken by Sharswood, C. J., in Dens- 
more Oil Co. v. Densmore, 64 Pa. St. 43. 
“... Any man or number of men who 
are the owners of any kind of property 
may form a partnership or association 
with others, and sell that property to the 
association at any price which may be 
agreed on between them, no matter what 
it may have originally cost, provided 
there be no fraudulent misrepresentations 
made by the vendors to their associates. 
They are not bound to disclose the profit 
which they may realize by the transac- 
tion. They were in no sense agents or 
trustees in the original purchase, and it 
follows that there is no confidential rela- 
tion between the parties which affects 
them with any trust.” The last sentence 
contains a clear non sequitur. “A. did not 
occupy a position of trust towards B. 
when A. acquired the property, therefore 
A. does not hold such a position towards 
B. when A. sells the property to him.” 
The original cost is immaterial: the 
property may have been given to the 
promoter; but it does not follow that he 
may sell to his associates at an exorbitant 
price. Moreover, the sentence referred to 
is hardly consistent with the following, 
from the same opinion: “... Where 
persons form such an association, or 
begin or start the project of one, from that 


time they do stand in a confidential relation 
to each other, and to all others who may 
subsequently become members or sub- 
scribers; and it is not competent for any 
one of them to purchase property for the 
purposes of such a company, and then 
sell it at an advance, without a full dis- 
closure of the facts. They must account 
to the company for the profit, because 
it legitimately is theirs.” The learned 
judge seems to think that the property 
must have been acquired during the ex- 
istence of the fiduciary relation, in order 
to charge the seller with any of those 
duties towards his vendee which persons 
standing in a confidential relation owe 
each other; but this is not essential, for 
the maxim caveat emptor, and the rules of 
law proceeding from it, never apply be- 
tween persons occupying positions of 
mutual trust and confidence. 

2 “On the one hand, it is plain that 
a fiduciary relation between a promoter 
and a company may exist long before the 
actual formation of a company by regis- 
tration or otherwise. On the other hand, 
it is obvious that something must be done 
beyond a purchase and resale to consti- 
tute such a relation ; something must, it 
is submitted, be done by the promoter to 
impose upon him the duty of protecting 
the interests of those who ultimately form 
the company. He assumes this duty if 
he assumes to act for them, or if he in- 
duces them to trust him, or to trust per- 


vom 
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It may be admitted that, strictly speaking, a promoter cannot 
be called the agent of the corporation, which has not as yet been 
organized. It is nevertheless true that if a person acts in such 
a way as to give rise to the reasonable presumption that he is 
acting in the interests of a corporation about to be formed, and 
other men act, relying upon his acts and representations, beliey- 
ing him to be acting as he appears to be acting, such a person will 
be estopped from denying that he was acting in the interests of 
the future corporation, when such a denial would injure others 
who have acted upon the faith of his acts and representations. 
Moreover, if the facts correspond to the appearances, which cor- 
respondence he will not be allowed to controvert, and he is really 
acting in the interests of the future corporation, his relations 
thereto can be regulated only by rules similar to those prevailing 
in the law of agency. Therefore, speaking elliptically, he will 
be estopped from denying that he acted as the agent of the cor- 
poration. 

It is probably true, as a general legal proposition, that when 
A. makes a contract for B., who is not as yet A.’s principal, 
while A. becomes responsible from the outset for the perform- 
ance of the contract made by him, B., by assuming the contract 


as principal, thereby assumes to indemnify A. from any liability 
under the contract towards the other contracting party. This 
agreement to indemnify would be implied, and B. would become 


principal as from the time of making the contract. Where B., 
however, who subsequently as principal assumes the contract 
made by A. as agent, is a corporation which was not organized 
at the time of making the contract, apparent difficulties arise. 
It would seem illogical to imply — and the discussion at present 
is confined to cases where no express stipulation as to assumption 
of liability is made —any agreement on the part of the corpora- 
tion, which at the time of making the contract could have had 
no agent, to indemnify any one who at that time attempted to 
act on its behalf. Nevertheless, as under such circumstances the 
corporation would be entitled to the full benefit of the contract 


sons who are under his control, and who 
are practically himself in disguise ; he also 
assumes this duty if he calls the company 
into existence in order that it may buy 
what he has to sell; but he does not as- 
sume such duty by negotiating with per- 


sons who have themselves assumed that 
duty, and who are in no way under his 
influence.” 2 Lindley on Part. 585. See 
Albion Steel and Wire Co. v. Martin, 1 
Ch. D. 580. 
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made by its promoter, and, as towards the corporation, the pro- 
moter would be charged with all the duties and liabilities of an 
agent, it seems no more than equitable that an agreement should 
be implied on the part of the corporation to indemnify the pro- 
moter, in so far as the corporation voluntarily accepted the ben- 
efit of the contract, against any liability towards the other 
contracting party. This would hold good, however, only in those 
cases where the original contract as made by the promoter would 
not have been ultra vires the corporation after its organization. 

The corporation, moreover, could expressly agree to assume 
any liability incurred by the promoter contracting on its behalf; 
but such an agreement, were it other than the law under the 
circumstances would imply, would be a new contract, and would 
have to be supported by a valid consideration and be within the 
powers of the corporation. 

Legal and Equitable Relations between the Corporation when 
organized and Persons with whom the Promoters have contracted on 
behalf of the Corporation. —It may be said generally that a cor- 
poration, when organized, in the absence of ratification on its 
part, is not responsible for the acts nor bound by the contracts of 
its promoters,! unless made so by its charter, which it has accepted 
and thereby agreed to.? But this is not identical with the prop- 
osition that the corporation may ignore the engagements entered 
into by its promoters, when it has had the benefit of them. 

It cannot be said that the promoters were the agents of the 
corporation ; but, nevertheless, the corporation may adopt such 
acts of its promoters intended for its benefit, and may ratify such 
of their contracts made on its behalf, as would have been within 
the powers of the corporation after its organization ; and this it 
may do notwithstanding that it was not organized when those con- 
tracts were made.? And if it ratifies their contracts, then, in the 


1 Payne v. New South Wales Coal 
Co., 10 Ex. 283; Gunn v. London & Lan- 
cashire Fire Ins. Co., 12 C. B. n. s. 694. 
See 1 Lindley on Part. 395. 

2 Tilson v. Warwick Gaslight Co., 4 
B. & C. 962. See Shaw’s Claim, L. R. 10 
Ch. 177; and Caledon‘an, &c. R. Co. v. 
Helensburgh, 2 Macqueen, 391. 

8 Spiller v. Paris Skating Rink Co., 
L. R. 7 Ch. D. 868. It must be admitted 
that a number of English cases criticised 
in Spiller v. Paris Skating Rink Co. have 


held that a corporation could not ratify 
the acts of its promoters, because not in 
existence when the acts were done. See 
Kelner v. Baxter, L. R. 2 C. P. 174 (ante); 
Scott v. Lord Ebury, 36 L. J. C. P. 161 
(ante); and Melhado v. Porto Alegre R. 
Co., 9 C. P. 503. In the last case, Cole- 
ridge, C. J., seemed to think such cases 
should be decided differently, but could 
“find no legal principle” upon which an 
action brought against a corporation on a 
contract made by its promoters before, 
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absence of express agreement with the other contracting party, the 
corporation must be held to have assumed all the liabilities which 


and ratified by it after, its organization 
could be maintained. It may be true, 
according to the common law, that no 
mere stranger, on whose behalf an agent 
did not even pretend to act, may ratify 
the contracts of such an agent so as to 
acquire rights or incur liabilities in regard 
thereto, towards the other contracting 
party. See Wilson v. Lumman, 6 Man. 
& Gr. 236. But a promoter does purport 
to act on behalf of the future corpora- 
tion; and the future corporation, as be- 
tween itself and its promoter, is entitled 
to the full benefit of his acts (see supra, 
p- 288) ; and it is only through the acts of 
its promoters that the corporation is 
formed. To say that the corporation, 
when organized, cannot adopt and ratify 
such contracts of its promoters, made on 
its behalf, as would have been within its 
powers to enter into after its organiza- 
tion, is to say that a body of men, when 
incorporated, and acting as a corporation, 
cannot ratify those contracts (of some of 
their number, probably) which it would 
be competent for them, acting as a cor- 
poration, to make, and which were made 
on their behalf, and in order that they 
might subsequently act as a corporation. 
Instances would seem hard to find where 
ratification could more properly take 
place. 

There is, however, another question, 
which has nothing to do with the doc- 
trines of ratification in themselves con- 
sidered. Suppose a corporation has been 
formed, and that a given act is within its 
powers of corporate action. This act was 
done, on behalf of the corporation, by its 
promoters prior to its organization. May 
it not be said in such a case that, al- 
though it may be within the powers of 
the corporation to do such an act after its 
organization, yet, nevertheless, the cor- 
porate powers took their beginning at a 
certain time, and it may not have been 
the intention of the legislature to allow 
a body of men to act as a corporation 
prior to their incorporation, or to allow 
them to ratify acts done prior to their 
incorporation, as that might amount to 
the same thing? In other words, is it 


not ultra vires the corporation to adopt 
acts done prior to its organization, even 
though they be such acts as the corpora- 
tion, since its organization, could legally 
perform? A reasonable view of this 
question should be taken. Undoubtedly 
a corporation cannot legally act as such 
before its organization, and therefore 
cannot legally adopt a long series of acts 
of the same nature as those which it was 
organized to perform. It cannot begin 
its corporate action and take up its cor- 
porate business as from a time long an- 
terior to its organization. But, properly 
speaking, only such acts can be regarded 
as acts of promoters which have for their 
final object the formation of a corporation 
and the starting of the same in its cor- 
porate life. It does not come within the 
functions of promoters to carry on a busi- 
ness, but only to form a corporation to 
carry one on. It would be absurd to hold 
acts, extending through years, done ina 
business similar to that to be carried on 
by the corporation when formed, to be 
done on behalf of a future corporation. 
At the same time it would be a very 
strained, not to say absurd, doctrine to 
hold it ultra vires a corporation to adopt 
those acts of its promoters done on its 
behalf, which it could itself legally per- 
form since its organization, and which 
were proper and reasonable acts for its 
promoters to do in order to bring about 
the formation of a company and start it 
on its corporate career. The proper test 
to apply in such cases is not: would the 
contract in question have been within the 
powers of the corporation had it been 
organized when the contract was made? 
but, is it within the powers of the corpo- 
ration to make the same contract now, 
supposing it had not been made then? 
or, can the company legally carry out 
that very contract? As Lord Cranworth, 
Chancellor, says, in Preston v. Liverpool 
& Manchester R. Co., 5 H. L. C. 605, 
“Tt can only be that contracts which the 
railway company might lawfully have 
entered into after the company had been 
formed shall be binding, if they were en- 
tered into by those who might be con- 
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would have attached to it, had its promoters been its agents at the 
time when they contracted on its behalf.1. The English courts, 
moreover, have gone a step further, and have held, even where 
there has been no ratification by the corporation, that a corpora- 
tion should not be allowed to use its powers, which it has been 
enabled to obtain through the engagements of its promoters, in 
disregard of those engagements, and to the prejudice of the per- 
sons with whom those engagements were made. 

On this point the leading case is Edwards v. The Grand June- 
tion Ruilway Co.2— There the promoters of a railway company 
met with opposition from the trustees of a turnpike road. It 
was agreed between them that the trustees should withdraw 
their opposition to the company’s bill, and that the company 
should, if its bill passed, carry the turnpike road over a bridge of 
certain dimensions. The trustees withdrew their opposition and 
the bill passed ; but the company refused to perform. An injunc- 
tion was granted to restrain the company from violating the agree- 
ment, and sustained on appeal. In giving judgment in the case, 
Lord Cottenham said: *“ But the question is not whether there 
be any binding contract at law, but whether this court will per- 
mit the company to use their powers under the act, in direct 


sidered as agents for the company before 
the company came into corporate exist- 
ence.” To illustrate: suppose certain 
persons, with a view of forming an insur- 
ance company, and wishing to find out 
for certain how much business such a 
company would get from the beginning, 
go about making contracts of insurance 
on behalf of the future company, the in- 
surance to begin at a point of time ante- 
rior to the formation of the company : 
the company is afterwards organized. 
These were contracts which the insurance 
company could legally have made had it 
been organized at the time ; yet it seems 
very doubtful whether the company could 
assume these contracts so as to render 
itself liable for losses which occurred be- 
fore it was organized. If the promoters 
had contracted that the company should 
insure, the insurance to begin with the 
formation of the company, in that case 
the company could have adopted and 
ratified those contracts ; for, after its or- 
ganization, it could legally have made 


those very contracts. Again, suppose 
promoters agree that the corporation 
shall pay the reasonable legal expenses 
of its organization. This agreement, un- 
doubtedly, the corporation can adopt and 
ratify ; for not only can it legally fulfil 
this agreement, but it could itself com- 
petently agree to pay those very ex- 
penses. 

As to what will not constitute a ratifi- 
cation by the company, it is held in 
England that articles of association are 
a contract of the shareholders inter se, and 
therefore an outsider cannot base an ac- 
tion against the company on any of their 
provisions. Eley v. Positive Assurance 
Co., 1 Ex. D. 20 and 88; but see Touche 
v. Metropolitan Warehousing Co., L. R. 6 
Ch. 671. 

1 See Propositions VII. and VIII, 
ante. 
21M. & Cr. 650; accord. Lord Petre v. 
Eastern Counties R. Co., 1 Eng. Ra. Ca. 
462. See Jn re Hereford Waggon Co., 2 
Ch. D. 621; 1 Lindley on Part. 398-400. 
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opposition to the arrangement made with the trustees prior to 
the act, upon the faith of which they were permitted to obtain 
such powers.” 

This case has been repeatedly questioned,' and its authority is 
very shaky. It may be hard for the party contracting with the 
promoter to have no remedy against the corporation ; but he 
should have known that the promoter could not bind the future 
company, and it would work infinitely more injustice and hard- 
ship if the company were to be held liable on contracts made by 
its promoters which the charter or articles of association did not 
mention, and which persons taking shares in the stock of the 
company had no means of discovering.” 

In determining the liability of a corporation in regard to any 
contract made by its promoters on its behalf, the essential points 
to consider will be these: Was the contract one that the corpo- 
ration as actually organized could legally have made after its 
organization ; and, if so, has the corporation since its organization 
ratified the contract expressly or impliedly by voluntarily accept- 
ing the benefit of the same in such a manner as to estop it from 
denying that it has ratified the contract ?* 

The following propositions are submitted as an attempt to em- 
body the law on the subject, supposing the contract made by the 
promoters to be one which the corporation after its organization ~ 
could legally have made. 

I. As long as the contract remains executory on both sides, 
the party who contracted with the promoter cannot enforce the 
contract against the corporation, unless the corporation has rati- 
fied the same ; and the corporation cannot enforce the contract 
against the other contracting party, without carrying out all the 


engagements entered into with the other contracting party at the 
time of making the contract.* 


1 See Preston v. Liverpool & Manches- contract never was ratified, and therein 


ter R. Co., 5 H. L. C. 605; Caledonian, 
&c. R. Co. v. Helensburgh, 2 Macqueen, 
891; Leominster Canal Co. v. Shrewsbury, 
&e. R. Co., 3 K. & J. 654; Shrewsbury v. 
North Staffordshire R. Co., L. R. 1 Eq. 
693. Still, the particular agreement in 
Edwards v. The Grand Junction R. Co. 
would have satisfied the test of contracts 
ratifiable by the corporation in note 8, p. 
291. And see Williams v. St. George’s 
Harbor Co., 2 De G. & J. 547. But the 


lies the difficulty with the decision. 

2 See Caledonian, &c. R. Co. v. Helens- 
burgh, 2 Macqueen, 391, 405-407. 

8 Despatch Line v. Bellamy Manuf. 
Co., 12 N. H. 205. See Fister v. La Rue, 
15 Barb. 323. 

4 Burrows v. Smith, 10 N. Y. 550, 
holds that a corporation cannot enforce 
a subscription to shares made before its 
formation on the faith of certain prom- 
ises of the promoters, without fulfilling 
those promises. 
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II. When a contract made by a promoter on behalf of a future 
corporation has been ratified and performed by the latter, it may 
force the party who contracted with the promoter to perform on 
his side. 

III. When the contract has been executed by the other con- 
tracting party, the corporation should be held to perform on its 
side, if (1) it has ratified the contract, or (2) voluntarily accepted 
the benefit arising from the performance of the contract in such 
a manner as to estop the corporation from denying that it has 
ratified the contract. But, on the other hand, if the benefit from 
the contract came to the corporation without any voluntary 
action on its part, or on the part of those whose acts in regard to 
the subject-matter of the contract are to be regarded as the acts 
of the corporation, then there is no principle in law or equity on 
which it can be compelled to carry out engagements entered into 
without its authority, and which it has never even impliedly 
ratified. 

In a second article will be considered the legal and equitable 
relations consequent upon an agreement to take shares in the 
stock of a corporation to be organized (1) among the parties, 


(2) towards the promoters, and (3) towards the corporation. 
Henry O. TAYLor, 


New York. 
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REISSUED PATENTS.— THE DICTUM OF JUSTICE 
BRADLEY EXAMINED. 


THE recent decision of the Supreme Court in Edward Miller 
v. The Bridgeport Brass Company, while sustaining the views 
expressed by me in the February number of The American Law 
Review as to the right of a patentee, in a proper case, to enlarge 
his claim on reissue sufficiently to effectuate the invention shown 
or described in the original patent, contains certain strongly 
stated obiter dicta of Mr. Justice Bradley which deserve examina- 
tion. 

The general position there assumed is substantially as follows : 
That the omission to claim all the patentee is entitled to is a 
disclaimer of the excess and a dedication to the public; that the 
defect in such case is apparent on the record, and delay to reissue 
is therefore laches and evidence of abandonment which bars the 
statutory right, in analogy to the two years’ limitation grounded 
on public use which bars an original patent under the statute ; 
that where too narrow a claim was originally made, whereby 
the public may have been led to rely upon the implied disclaimer 
involved in the terms of the original patent, the rule of laches 
should be strictly applied, and a court is justified in holding a 
reissue void on the ground of unreasonable delay; that the 
practice of reissuing patents with enlarged claims has wrong- 
fully come to be the rule instead of the exception, and is “a 
curious misapplication of the law,” arising out of a misunder- 
standing of its purpose; that the statute originated in deci- 
sions of the Supreme Court and before “ claims” were required 
in patents, and was confined strictly to cases of actual failure to 
comply with the exacting conditions of the law, and inasmuch 
as by the amendment of 1836, requiring “ claims ”’ to be inserted 
in specifications for patents, the reissue act is extended to cover 
cases where claims are made too broad, and does not, in terms, 
specify too narrow claims, it is to be inferred that the enlarge- 
ment of claims is not within the purview of the reissue act as 
intended by Congress. 
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The established construction of the statute has always been 
that the right of reissue to cure statutory defects of whatever 
kind, is one which attaches to and runs with the patent, and can 
be exercised at any time during its term; and it is plain, there- 
fore, that these dicta would engraft upon the statute a restriction 
heretofore unknown, and contrary to all previous rulings. With- 
out intending disrespect, wonder may be expressed that, if the 
proposed construction be the true one, it should so long have 
escaped the attention of the distinguished jurists who have occu- 
pied the exalted position held by Justice Bradley for a period 
extending over half the life of the republic. But the fact that 
the limitation thus suggested is contrary to the settled law of 
nearly half a century, and must, if insisted on, exercise a most 
serious and detrimental influence upon vested rights of great ex- 
tent and value, certainly justifies, if it does not demand, a some- 
what critical examination before receivfhg the stamp of official 
approval as law. 

So far as relates to the decision proper, the facts of the ease fully 
justified the court in declaring the patent in controversy void. 
It was granted in 1860 for fourteen years, and was extended for 
seven years longer. The reissue sued upon was dated sixteen 
years after the original grant, and two years after the expiration 
of the original term ; but was declared void by the Cireuit Court 
on the ground that it was for a different invention from that origi- 
nally described. These facts very fully appear upon compari- 
son of the original and reissued patents, and are stated in the 
opinion. 

The decision of the Supreme Court, affirming that of the Cir- 
cuit Court, is thus really based upon a state of fact entirely inde- 
pendent of that involved in the dicta accompanying the decision ; 
and the absence of dissent, therefore, on the part of other mem- 
bers of the court, cannot be regarded as committing them neces- 
sarily to any views of the law beyond those legitimately involved 
in the decision itself. Indeed, as these views are expressly put 
’ forward in the syllabus as “ dicta,” it is to be presumed that they 
were intended merely as individual expressions of opinion, and 
subject to further consideration. 

The position stated in these dicta is open to several grave 
objections. 


In the first place, it involves a fallacy in claiming to rest upon 
VOL. 111. —N. 8. 21 
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the analogy of the limitation in the statute providing for the 
grant of original patents. More specific language of Justice 
Bradley on this point is as follows : — 


“If two years’ public enjoyment of an invention with the consent and 
allowance of the inventor is evidence of abandonment anda bar to the 
application for a patent, a public disclaimer in the patent itself should be 
construed equally favorable to the public.” 


The clause of the statute to which this has obvious reference 
provides as follows : — 


“ Any person who has invented or discovered any new and useful art, 
machine, manufacture, or composition of matter, or any new and useful 
improvement thereof not known nor used by others in this country ... 
before his invention or discovery thereof, and not in public use or on sale 
for more than two years prior to his application, unless the same is proved 
to have been abandoned, may . . . obtain a patent therefor.” * 


If the defect were, as stated, a “ public disclaimer,” and the 
two years’ public use of an invention a statutory “evidence 
of abandonment,” the analogy might furnish a support to the 
dictum ; but neither statement is accurate. The ‘** consent and 
allowance of the inventor” are elements imported bodily into the 
consideration from the long superseded act of 1836, where it had 
reference to a use or sale existing at the time of the application. 
In the present statute the element of consent is entirely omitted, 
which, with the fact that abandonment is specifically designated 
in the act as an independent cause of forfeiture, shows conclu- 
sively that the two years’ limitation is not predicated upon aban- 
donment. The limitation is manifestly a rule of peace in the 
nature of an ordinary statute of limitation against suits at law, 
and neither requires nor admits the idea of consent or of aban- 
donment. 

It will also be observed that the two years’ limitation refers to - 
a public user of the invention ; and, bearing in mind the ultimate 
principle on which patent grants rest,— that of disclosure to 
the public of useful discoveries under the invitation and guaran- ° 
tee of protection offered by the constitution and laws, — it is clear 
that the limitation is founded in good sense and reason. In such 
case the public are in possession and use of the invention with- 
out notice, either actual or constructive, of the inventor’s rights 


1 U.S. Rev. Stat. § 4886. 
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thereto ; and it is obviously just and necessary that some obliga- 
tion should rest upon the inventor to place on record within a 
reasonable period the evidence of his claim, in order that others 
may be protected against the hardship of having to give up 
rights on the faith of which they may have altered their position 
detrimentally. This is simply an application of the familiar doe- 
trine of equitable estoppel. 

But the case of reissue presents no analogy to this condition 
of things. There, the full evidence of the inventor's discovery 
is a matter of public record in the clearest possible manner from 
the beginning, in written description, illustrative drawings, and 
embodiment in concrete form by model. Whatever may be the 
weight of any presumption against the inventor, arising out of 
an unnecessary limitation in the scope of his claim in view of 
what is disclosed in description, drawings, or model, it is more 
than counterbalanced by the presumption of notice arising against 
the public, to whom the record is notice of all it contains, and 
who, under established rules of law, cannot take advantage of de- 
fects apparent on the face of the record itself. The conclusion 
deduced from the supposed analogy is, therefore, not warranted ; 
because, in the one case, the public acquire rights by adverse 
possession and user without notice, while in the other there is 
record notice of the amplest possible character, under which 
adverse rights cannot be acquired. 

But, in the second place, the history of these cases — 
familiar to every one having practical contact with the subject 
— furnishes a stronger reason why the proposed limitation of the 
statutory right is radically wrong. It would practically defeat 
the prime object of the statute and deprive the inventor of its 
beneficial provisions ; and that, too, in favor of those who have 
not only constructive notice but actual notice of the inventor's 
rights. This is so because, almost universally, the first intima- 
tion received by the inventor as to the defects of his patent is 
after some rival has discovered and availed himself of them, and 
succeeded in pirating the substantial principle of the invention 
by infringing devices or methods. Then it is that the inventor, 
seeking the aid of a court or the advice of competent counsel to 
assert his right, is made aware for the first time that the deed 
granted him by the government, as the consideration for the gift 
it has received from his genius or his labor, is valueless. 
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This is not a fanciful statement, but a fact. The history of 
patented inventions shows conclusively that, in the great majority 
of cases, inventions do not come into use, nor are their practical 
advantages perceived by the public, until at least one half of the 
patent term, and in many cases the entire term, has expired. 

The case, therefore, stands thus: The patent, which is granted 
as an instrument of protection, is discovered to be defective only 
when the occasion arises to use it as a defence against piracy. 
But piracy occurs only after the merits and usefulness of the 
invention become known and acknowledged ; this condition of 
things usually resulting from the efforts and expense of the 
patentee or his assigns after years of the life of the patent have 
expired. It is manifest, therefore, that the proposed construc- 
tion would practically forfeit the inventor’s right before he has 
occasion to use it or is aware of the necessity or possibility of 
exercising it. Such a construction of the statute is obviously 
destructive of its fundamental purpose, and would convert its 
promised gifts into Dead Sea apples, — fair to sight, but ashes to 
the taste. 

But there is still another, perhaps the most serious, objection 
to the proposed limitation. It misconceives the facts which the 
statute was framed to meet. 

It is a well-known characteristic of the inventive principle, 
that its development is through the complex to the simple. The 
first means devised to accomplish a generically new result in the 
arts are almost universally crude and complex. As the new step 
becomes familiar by use, clearer views of the conditions of suc- 
cess and simpler and more efficient means supervene ; but the 
essential principle, — the source of later inspiration, the thing 
of real and fundamental value,—lies in the first crude step, 
which never loses its value, considered in relation to subsequent 
advances which it has rendered possible. 

As the first means devised for embodying the principle of the 
invention are rude, so is the inventor’s conception of his inven- 
tion. At first crude and complex, possibly obscure, his specifica- 
tion reflects his conception, burdened with all the added defects 
incident to the medium through which it is moulded into legal 
forms. By after use come clearer views and corrected concep- 
tions. Features, elements, or functions, originally considered of 
the first importance, are found to be of little value ; while others, 
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regarded perhaps as unworthy of mention, prove to be of highest 
moment. The art to which the invention gives rise reflects back 
upon it light by which alone its real nature and value can be 
fully understood or measured. 

To demand of the inventor that he shall possess and exercise 
the prescience of the ultimate consequences of his discovery, and 
describe his invention in the light cast upon it by the after re- 
sults of its use, is to demand of infancy the mature wisdom of 
age and experience. To suppose even the most skilful attorney 
capable of supplying the foreknowledge demanded by such a 
condition of the law would be, to borrow the language of Jus- 
tice Bradley, “ too bald for human credence.” The inventor 
himself may not fully understand his invention, for his concep- 
tions of it will necessarily partake of his own nature, and be 
limited by his own powers of comprehension. The inventive 
faculty is as distinct as that of music or mathematics, and may 
exist independently of other culture or ability. Often the inven- 
tion or discovery comes unsought, as a happy inspiration whose 
real nature or ultimate value to mankind are little comprehended 
or anticipated by the inventor. To bind him to his first crude 
and imperfect conceptions of his invention would be as rational 
as to require the miner who should find a lucky deposit of dia- 
monds to part with them for the price of glass beads, because he 
at first supposed them to be such. 

Again, the proposed restriction is in the nature of a law im- 
pairing the obligation of a contract. The Supreme Court, from 
the decision in Grant v. Raymond,! in 1832, in which it origi- 
nated, down to the present time, has always maintained that 
construction of the statute which permits a patentee to reissue 
at any time during the life of his patent; and has expressly 
declared ? that no presumption of abandonment arises against the 
patentee from any defect in his patent or claim specified in the 
statute, or from delay in exercising his statutory right to reissue. 
The court has even gone so far as to uphold the right of re- 
issue even when exercised after the expiration of the original 
term of the patent, and during an extension.’ Relying upon 
this interpretation of the law,—never before questioned either 
by bench or bar, — thousands of patentees have reissued their 


1 6 Pet. 218. 8 Wilson v. Rosseau, 4 How. 646 
2 Battin v. Taggert, 17 How. 74. 
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patents and recast their original claims to effectuate their real 
inventions years after the date of their original grants; and 
millions of dollars have been invested by manufacturers on the 
faith of the validity of such reissued patents. The radical change 
proposed by Justice Bradley would overthrow the foundations 
upon which millions of busy spindles are to-day at work, — 
foundations laid by law, and solemnly guaranteed by the Circuit 
and Supreme Courts of the United States. 

There is another objection to this construction of the statute 


which is too important to be passed over. Justice Bradley 
says — 


“ Reissues for the enlargement of claims should be the exception, and 
not the rule. . . . The granting of a reissue for such a purpose, after an 
unreasonable delay, is clearly an abuse of the power to grant reissues, and 
may justly be declared illegal and void. . . . The correction of a patent 
by means of a reissue, where it is invalid and inoperative for want of a 
clear and full description of the invention, cannot be attended with such 
injurious results as follow the enlargement of the claim. And hence a 
reissue may be proper in such cases, though a longer period has elapsed 
since the issue of the original patent.” 


This bases the dictum upon an assumed statutory distinction 
between reissues which enlarge the claim and those which do 
not, and discriminates against the former class as illegitimate 
offspring of the statute, to be tolerated but not favored. It is 
difficult to understand why, if the former class are within the 
statute at all, they are not equally entitled to its benefits. But, 
in truth, there is no basis for the distinction. On this point the 
Circuit Court has spoken in lucid terms : !— 


“ Unless we narrow down the correction which the statute contemplates 
till it becomes a mere disclaimer, it is not possible in any case to frame a 
correct specification which shall not be broader than the one originally 
filed. To supply a defect, to repair an insufficiency, is to add, — either 
directly or by modifying or striking out a limitation, —in either form the 
effect is to amplify the proposition ; in the case of a specification under 
the patent laws it is to amplify the description and enlarge the claim. 
There are few things more difficult, even for well-educated and practised 
lawyers, than to describe a new invention clearly, and point out the prin- 


1 Kane, J., with the concurrence of Justice Grier, in French v. Rogers, 1 Fish. 
136. 
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ciple which distinguishes the subject of it from all things known before. 
And as inventors are rarely experts, either in philology or law, it has long 
been established as a rule that their writings are to be scanned with a good 
degree of charity.” 


The discrimination against patents which are enlarged by re- 
issue, therefore, appears to have no legal foundation; and the 
argument of Justice Bradley, if admitted at all, must apply the 
limitation to every reissue granted ; for the correction of a statu- 
tory defect in the specification practically enlarges the claim as a 
necessary consequence, and the restriction would leave nothing 
of the statute but the right of mere disclaimer. That such is 


not its purpose, however, is admitted by the learned justice, who 
elsewhere says : — 


“It was not the special purpose of legislation on this subject to author- 
ize the surrender of patents for the purpose of reissuing them with broader 
and more comprehensive claims, although, under the general terms of the 
law, such a reissue may be made where it clearly appears that an actual 
mistake has been inadvertently made.” 


But it is difficult to understand why, if the statutory right 


comes into existence at all, it can be forfeited by mere delay. 
There appear to be no equities in the case that impose upon the 
inventor the obligation of haste. Abandonment is a voluntary 
surrender, and does not consist either with “inadvertence” or 
“mistake.” It is impossible to predicate abandonment upon any 
mere omission of the patentee to act, in the absence of any 
express requirement, without presupposing the existence of an 
inchoate adverse right in the public which may ripen into abso- 
luteness through the medium of estoppel. But this is manifestly 
impossible, as we have before seen, because what is disclosed in 
excess of the patentee’s “ claim” is notice of all his rights, and is 
saved by the statute, which imposes no obligation of diligence. 
The real question under the statute would seem to be, whether 
the error was inadvertent or accidental at the time it was made ; 
and this is a question of fact whose aspect, while it may change 
with every accession of knowledge on the part of the inventor 
during the term of the patent, cannot be affected by his delay to 
assert such knowledge. 


One phase of the argument put forward by Justice Bradley is 
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singularly inaccurate. The attempt is made to show, by infer- 
ences drawn from the law itself, that the power to reissue has 
been “ greatly misunderstood” and “ misapplied.” The historical 
argument on this point is summed up in the following words: — 


“ Now, in view of the fact that a reissue was authorized for the correce 
tion of mistakes in the specification before a formal claim was required to 
be made, and of the further fact, that when such formal claim was required, 
express power was given to grant a reissue for the purpose of making a 
claim more narrow than it was in the original, without any mention of a 
reissue for the purpose of making a claim broader than it was in the 
original, it is natural to conclude that the reissue of a patent for the 
latter purpose was not in the mind of Congress when it passed the laws in 
question.” 


This statement is curiously at fault both in its facts and the 
inferences deduced therefrom. The misleading assumption seems 
to be that a legal distinction exists between “ specification” and 
“claim.” The act of 1836, referred to by Justice Bradley, so far 
from making any such distinction, expressly treats the claim as 
part of the specification. The language of the statute is: “* And 
shall particularly specify and point out the part, improvement, or 
combination which he claims as his own invention or discovery ;” 
and in another place this is referred to as “ the specification of 
claim.” The requisite of a ‘‘ formal claim,” therefore, is, in fact, 
simply an extension of the “ specification.” This being true, the 
terms “ insufficient specification ” obviously include a too narrow 
“claim ;” and the provision, “ whenever a patent is inoperative 
by reason of defective or insufficient specification, or by reason of 
the patentee claiming as his own invention more than he had a 
right to claim as new,” manifestly covers a patent having too 
limited a claim in the same sense, and precisely to the same ex- 
tent as one too comprehensive. This is further clearly shown by 
the subsequent provision, reading as follows: “ Every patent so 
reissued ” (referring to both classes above designated), “ together 
with the corrected specification, shall have the same effect and 
operation in law as if the same had been originally filed in such 
corrected form.” 

The terms “ corrected specification” are here applied to the 
narrowed “claim” as a matter of course, showing conclusively 
that “claim” and “specification” are synonymous terms, as 
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employed in the statute. The assumption that the statute, while 
specifying patents with claims too broad, omits mention of patents 
with claims too narrow, is, therefore, simply a mistake of fact ; 
and one all the more surprising in view of the historical origin of 
the reissue statute, referred to by Justice Bradley, —a decision 
of the Supreme Court, based upon a patent reissued for the ez- 
press purpose of enlarging the claim. The conclusion, therefore, 
that “‘the reissue of a patent for the latter purpose [that of 
making a claim broader] was not in the mind of Congress when 
it passed the law in question” is clearly untenable. 

But this is not all. With this erroneous reading of the statute 
into which Justice Bradley seems to have fallen, is coupled an 
oversight of an equally serious character. The former explains 
his impression that the statute has been ‘ misunderstood ;”’ the 
latter, his charge that it has been “ misapplied.” The oversight 
in question relates to a statute! passed the year following the re- 
issue act, which provides that, whenever an inventor has claimed 
in his patent more than he is entitled to claim as new, he may 
file a disclaimer to such excess on payment of ten dollars, &e. 

This statute practically supersedes the necessity of reissuing a 
patent to correct any faults but those of insufficiency, because 
it furnishes a much more expeditious and far more economical 
remedy for faults of redundancy, and is universally employed in 
such cases by patentees. This is the reason why the reissue act 
is “principally resorted to for the purpose of enlarging patent 
claims,” and shows that it is not from any misunderstanding or 
misapplication of the law. 

Another reason assigned for the proposed departure rests in 
the evils assumed to flow from abuses of the statute. Where the 
question, as in this case, is a purely legal one, involving a radical 
change in the construction of a statute whose accepted meaning 
and purpose are clearly shown by the history of its adoption, and 
settled beyond cavil by frequent adjudications, it is not a little 
disappointing to find considerations in the nature of the argu- 
mentum ad hominem put forward as the grounds of its justifica- 
tion; and it is to be hoped that, if the views of Justice Bradley 
are to be formally adopted, such reasons will be assigned as can 
be accepted, by the profession at least, as just, aud sufficient to 
warrant a step so serious in its consequences. 


1 March 8, 1837, Rev. Stat. 1874, § 4017. 
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The objections to which I have called attention do not exhaust 
the list, but are enough to show that the subject is deserving 
of further consideration. A statute taking its rise in a judicial 
decision of the highest authority, declaring its principles to be 
rooted in common right of the inventor as an individual, and good 
faith and sound policy on the part of the nation, should not be 
lightly set aside. Assuming it to be true, as asserted in the 
dictum, that “the statute is principally resorted to for the pur- 
pose of expanding patent claims,” and that “the evils which have 
grown from the practice have assumed large proportions,” it is 
still a pertinent inquiry whether it is “ part of the duty of the 
court, by a forced construction of existing statutes, to attempt 
the remedy of possible evils by anticipation.”! The answer to 
the question is found in the language of the distinguished Jus- 
tice himself in the recent Sugar Duty case : “ If experience shows 
that Congress acted under a mistaken impression, that does not 
authorize the . . . courts to take the part of a legislative guar- 
dian, and by construction make new laws which they imagine 
Congress would have made had it been properly informed, but 
which Congress itself, on being properly informed, has not seen 
fit to make.” Ifa change in the law is desirable, to meet 
changed conditions or prevent abuses, doubtless the necessary 
legislation could be had upon a proper showing; and in such a 
case the question of the propriety or impropriety of the change 
as a remedial measure could be examined without the embarrass- 
ment naturally attaching to the discussion on its present basis. 
Such a solution of the difficulty would at least not be obnoxious 
to the charge of retroactive operation and consequent unfairness 
to vested interests, and do no violence to the universally con- 
ceded doctrine of stare decisis. 


Lewis M. 
Cincinnati, Out0, 10 February, 1882. 


1 Justice Grier, in O'Reilly v. Morse, 15 How. 62. 
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THE necessity for simplifying existing laws and systematizing the 
rules of practice in courts of justice has led in most of the 
States of the Union to a revision of the statutes, and in many of 
them to the enactment of codes of procedure regulating the con- 
duct of all manner of litigation within their respective limits. So, 
too, the Federal laws have been reduced to a compact form in 
the Revised Statutes of the United States. 

In view of the fact that this need of condensation and codifi- 
cation of laws has been so generally recognized, it is a matter of 
some surprise that the scope of this necessity has not been ex- 
tended, and the spirit of codification carried beyond the limits of 
the several States over the whole country, and resulted in the 
enactment of a national code. 

Much has been said and written as to expediency of codifica- 
tion of laws, the one party maintaining that the compactness, 
directness, and simplicity of a code more than compensate for the 
temporary inconvenience arising from the innovation upon old 
forms and customs, and the other claiming that reform in matters 
of law should proceed cautiously, and that the doctrines of the 
common law and the teachings of established precedents are not 
lightly to be set aside. But such discussions have thus far been 
directed rather to codification of the laws regulating the prac- 
tice of the law, or so-called “ codes of procedure,” than to codifi- 
cation in the broader sense of a code or system of laws governing 
the conduct of society. The enactment of a national code, in the 
narrower sense of a uniform system of practice throughout the 
United States, though for many reasons perhaps desirable, is not 
as yet essential to the welfare of the people; and, if the fact were 
otherwise, it is plain that the establishment of such a code would 
be attended with great difficulties, as each State would be re- 
luctant to abandon its own system of procedure, which it might 
with reason claim had been shown by experience to be well 
adapted to the requirements of the people of that State. 
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The enactment of a national code in the more general sense 
above alluded to, although it likewise would be attended with 
many advantages, would be even more strenuously opposed, es- 
pecially by those who are still haunted by the ghost of the de- 
funct doctrine of State rights, on the ground that each State 
should reserve to itself the power and right to enact laws for the 
government of its own people, and so far as possible preserve its 
own autonomy. 

But without entering upon the discussion of the expediency of 
a national code in any form, it is very evident that there are cer- 
tain matters in which the whole nation is to some extent alike 
interested, and in regard to which a uniformity in the laws of the 
different States would be of benefit to every section of the coun- 
try ; so much so, indeed, that the most stubborn stickler for State 
rights might willingly cede to the Federal government so much 
of his State’s sovereignty as would place such matters within the 
legislative power of Congress. 

The matters of national, in contradistinction to sectional, in- 
terest above referred to may be classed generally under two 
heads: first, those relating to internal trade and intersectional 
commerce ; and, second, those pertaining to the domestic rela- 
tions. 

Our inland trade and the commerce carried on between the 
people of the different States have already attained such vast 
magnitude, and are increasing so rapidly, that the rights and 
interests of the thousands of men who are engaged in such 
ventures, and the millions of capital which are invested in them, 
ought to be regulated and protected by general laws, and placed, 
so far as possible, beyond the reach of any local bias of pro- 
vincial legislation ; and the same rules which govern the enforce- 
ment of contracts, the loaning of moneys, and the collection of 
debts in one section should, for obvious reasons, govern them 
in all sections; for thus, and thus only, can perfect facility of 
intersectional traffic be maintained, and a resident of any State 
or foreign country learn readily what is his status and what are 
his rights throughout the whole country. 

So, too, our great facilities for travel have, as it were, mobil- 
ized the entire population of the United States, and made emi- 
gration and change of domicile almost the rule of domestic life, 
instead of the exception, at least in some portions of the country. 
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And yet so diverse are the laws of the several States affecting the 
descent and distribution of property and the marital relation, that 
a married woman will find herself dowerless in one State and 
dowered in another, and powerless in one, and in another having 
equal rights of property with her husband ; while a man may dis- 
cover that although he is a husband in one State, in another he is 
unmarried, and in yet another he is a bigamist. 

To illustrate what has been above said, let us proceed to point 
out somewhat more in detail some of the topics relating to internal 
traffic and to the domestic relations, in regard to which the laws 
of the several States present the most anomalous features. 

Prominent among those of the former class are the laws relat- 
ing to usury, including under this head those which establish a 
legal rate of interest, and those prescribing a penalty for exceed- 
ing that rate. On this snbject there exists the greatest diversity 
of legislation. The rates prescribed by law in forty-six States 
and Territories vary from five to twelve per centum; in many of 
them a higher rate is legal, if specifically contracted for; while 
in twelve of them any rate may lawfully be agreed upon by 
the contracting parties. In thirty-four of the States and Terri- 
tories some penalty or forfeiture is affixed to the taking of 
usury; but in hardly any two of them is the same penalty 
prescribed. It is curious to observe how indicative of the char- 
acteristics of the inhabitants of the several States is their legis- 
lation upon this subject. In the older States the rate fixed 
by law is generally lower, while in the new and growing States 
and Territories, where money is especially needed for improve- 
ments, the higher rates prevail. While in Maine, Florida, 
Massachusetts, Rhode Island, and California no penalty for usury 
exists, in Delaware the usurer forfeits on suit brought a sum equal 
to the sum lent ; in Idaho he subjects himself to a penalty of three 
times the amount of excess of interest, besides being liable to a fine 
of $100 or six months imprisonment, or both ; while in this, as in 
other matters relating to commerce, the Empire State takes the 
lead, imposing a forfeiture of the whole debt and interest, be- 
sides making the offence a misdemeanor, punishable by imprison- 
ment for six months or a fine of $1,000, or both, and allowing the 
excessive interest, if already paid, to be recovered, provided suit 
be brought within one year. In other States the interest, and in 
still others only the excessive interest, is forfeited. In Michigan 
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usury does not invalidate negotiable instruments in the hands of 
a bona fide purchaser before maturity ; nor in Pennsylvania, if the 
instrument be taken in the usual course of business. 

In many of the States the rate of six per centum is fixed, un- 
less the parties contract for a higher rate ; but in New Hampshire 
the frugality and thrift of the farmer statesmen appear in the 
enactment that six per centum shall be the rate, unless a lower 
rate is stipulated for. 

Kansas, with even handed justice, applies the excess of inter- 
est toward the payment of the original debt. In Iowa ten per 
centum, and in Oregon the original sum lent, is forfeited to 
the common-school fund; showing at once the need of further 
educational privileges and the appreciation of such necessity. It 
is to be hoped that an increase in the number of such forfeitures 
will so stimulate the efficiency of the common-school system in 
those States as to bring about a revision of their usury laws. 

The above instances suffice to show the important and perplex- 
ing diversities in the law which hedge about every large com- 
mercial firm or corporation doing business throughout the United 
States. Why should a contract which is valid in one State sub- 
ject the maker to fine and imprisonment if made in another? And 
why should a merchant doing business throughout the entire coun- 
try, having agencies and making contracts in many States, be com- 
pelled to search the statute books of every State in the Union 
before he can safely proceed to make a contract for the loan of 
money in such States ? 

It may be said that, money being worth more in one section of 
the country than in another, a uniform rate of interest prescribed 
by general law would work iniquity ; but that objection would 
be obviated by adopting the rule already existing in many of the 
States, wherein six per centum is the rate established by law 
in absence of any agreement ; but any rate may be fixed by stipu- 
lation between the parties. 

The necessity for uniformity in the laws of the several States, 
in this respect, has been recognized by the United States Supreme 
Court in its construction of the sections of the United States 
Revised Statutes relating to national banks. The Revised Stat- 
utes permit national banks to charge the rate of interest allowed 
by the laws of the State or Territory wherein such bank is 
located, and prescribe as a penalty for charging a higher rate, the 
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forfeiture of the entire interest. The question arose, in the case 
of a note made and payable in New York and discounted by a 
national bank situated in New York at a rate of interest usurious 
by the laws of New York, whether the United States Revised Stat- 
utes controlled, and only the interest was forfeited ; or the laws of 
New York governed the case, and the entire contract was void and 
the whole debt forfeited. It was held that in that respect national 
banks, wherever situated, were controlled by the Revised Statutes 
of the United States. The State courts, so far as occasion has 
arisen, have gracefully yielded to this decision, although it in 
effect takes away (so far as national banks are concerned) another 
State right, and merges it in the powers of the general govern- 
ment; viz., the right to prescribe the penalty for usury.! 

Again, in the matter of the formalities requisite for the valid 
execution of deeds of real estate, great diversity of legislation 
exists. In some States a seal is necessary ; in others, merely a 
place to put a seal enclosed by a scroll with the pen; while other 
States, with commendable caution, require the word * seal” to 
be written within the scroll, that its meaning may not be mis- 
taken. In some States two witnesses are needed, and in others 
none; and in yet another it is thought best in certain cases to 
have two male witnesses, thus making a seemingly needless, not 
to say invidious, discrimination against women; while the pro- 
visions for recording deeds are nearly as numerous as the States 
themselves. 

So, in regard to the execution and proof of wills: the number 
of witnesses necessary to the validity of a will devising real estate 
varies up to three or more; in some States the testator must have 
been twenty-one years of age, and in others eighteen years is the 
limit ; while the formalities required to be observed in the pub- 
lication of the will are greatly diverse. In many of the States 
nuncupative wills are recognized by law, and in many of them 
olographic wills are provided for under various restrictions. 

Again, as concerns the rights of aliens to take, hold, convey, 
and devise real estate, probably a majority of the States recog- 
nize no distinction between aliens and citizens in this respect. 
In many of the States, however, an alien cannot hold or convey 

1 Farmers’ & Mechanics’ National extended to State banks. Hintermister v. 


Bank of Buffalo v. Deering, 1 Otto, 29. First National Bank of Chittenango, 64 
The same rule has (it would seem) been N. Y. 215. 
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real property until after he has taken out his first papers, or 
declared his intention to become a citizen. In Connecticut, an 
k alien resident of the United States and citizens of France have the 
same privileges as a native citizen, whereas other aliens are per- 
mitted to hold real estate only for mining and quarrying purposes. 
In Texas, General Houston’s stern sense of equality and reci- 
procity is reflected in the statutory provision that an alien may 
have the same rights in Texas to take and hold property by devise 
or descent as a Texan can have in the country to which the alien 
owes allegiance ; which provision, however, unfortunately neces- 
sitates on the part of Texan conveyancers a knowledge of the 
alien laws of every country on the globe, in order to enable them 
to determine the rights in Texas of aliens from those countries 
respectively. 
5 Again, in regard to the limitation of legal actions, or the time 
in which claims of different classes become outlawed, there is so 
great diversity of legislation in the different States and Territories, 
that it is impossible to arrange or classify the various provisions 
in any intelligent or suggestive order. It may be said, however, 
in general terms, that all the States have a special statute upon 
the subject, and that in no two of them is the statute the same in 
all of its details ; so that no merchant can know when his rights 
qi as a creditor against a resident of another State will cease to be 
' enforceable in that State, without he has knowledge of its special 
i statute upon that subject. 
f The method of enforcing the collection of debts by arrest of 
iW the person, or by attachment or garnishment of the property of 
the debtor, is in a similar state of uncertainty. 
i So in regard to the effect of a notarial certificate : the certificate 
of a notary public residing in another State, if attested by his 
‘ official seal, one would think, for the convenience of internal 
commerce, should be of equal force and effect in every State ; but 
in many of them such certificate is not admissible in evidence, 
1 unless further certified under the hand and seal of a prothonotary 
or clerk of a court of record, or in some other manner; though 
; why the clerk of a court should be better entitled to credit than a 
notary public it is hard to divine. 
Again, in relation to the rights and powers of married women, 
: which affect both the commercial and social relations of the 
people, it would be difficult to conceive of a greater variety of 
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opinion and contrariety of legislation than exists upon this sub- 
ject in the several States. Nearly all, if not all, of the States and 
Territories have had legislation upon this subject, the result of 
which, together with the rulings of the courts in attempting to 
interpret such legislation, is that it is hard to determine the 
exact commercial status of married women in any one State ; and 
this difficulty is to be multiplied by the number of States. In by 
far the greater part of the country the status of married women 
under the common law has been modified ; greater liberty in the 
making of contracts and transaction of business has been con- 
ceded to them, and correspondingly increased liabilities have been 
placed upon them ; but so varied are these new provisions in the 
several States, that the best advice which can be given to one 
about to enter into a contract with a married woman is to first seek 
local counsel as a precautionary measure. By reason of the di- 
versity of laws upon this subject the monetary relations between 
husband and wife are also thrown into great confusion, so that 
nearly every phase of financial amalgamation exists, from the 
merger of the wife’s rights to her personal property in the rights 
of her husband as at the common law, to the quasi partnership 
which existed between them under the civil law. 

While in many of the States a married woman is allowed to 
carry on a separate business and receive for her sole use the in- 
come from it, in others she can only do so upon petition toa 
court of chancery, and obtaining a license for that purpose from 
the court,— she occupying in this respect a position similar to that 
held by pedlers, hackmen, and liquor-dealers in other communi- 
ties; and in yet other States she is not permitted to embark 
her separate means in trade under any circumstances. 

As in the matter of usury we find the most striking illustra- 
tion of the evils of local legislation upon subjects of national 
importance in commercial affairs, so in the laws relating to mar- 
riage and divorce the lamentable effects of such legislation upon 
the domestic relations are most conspicuous and momentous. 

The sources of the difficulty are, briefly, first, that in some of 
the States a divorce may be obtained on grounds for which a 
divorce is not allowed in other States (by divorce here is meant 
an absolute divorce a vinculo, and not a mere separation or limited 
divorce, a mensa et thoro); and, second, that in many of the 


States a person against whom a decree of divorce bas been ob- 
VOL. Ill. —N. 8. 22 
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tained is at liberty to marry again, while in others such marriage 
by the guilty party is prohibited during the lifetime of the party 
in whose favor the divorce was obtained. Starting with these 
two premises, problems of social law may be propounded as 
numerous as the mutations of the kaleidoscope, and as puzzling, 
not to say inexplicable, as the riddles of the Sphinx. 

We will briefly state a few of these problems, not with a view 
of trying to settle questions upon which the ablest jurists of the 
country disagree, but to illustrate the almost hopeless state of 
confusion which exists in this branch of the law. 

Suppose a woman is divorced from her husband in New York; 
by the law of New York he is prohibited from marrying any one 
else during her life ;! he goes to Pennsylvania, where such new 
marriage is allowed, marries another woman, and immediately 
returns to New York; the general rule of law being that a mar- 
riage valid where it is solemnized is valid everywhere ; — quere, 
is such second marriage valid in New York? It has been held 
that under some circumstances it is not.2 Hence the couple who 
are man and wife so long as they remain in Pennsylvania, are 
such no longer when they step over the State line into New 
York. 

Again, by the law of Delaware, if an inhabitant of that State 
go into another State to obtain a divorce for a cause which is not 
a ground of divorce in Delaware, such divorce is illegal and not 
recognized by the courts of Delaware. Now suppose an inhab- 
itant of Delaware moves to Massachusetts to obtain a divorce for 
a cause which is insufficient under the laws of Delaware, obtains 
such divorce, and then returns to the former State, is he married 
or single? And if his wife remain in Massachusetts after the divorce, 
is she divorced while he continues to be married ? Or suppose, 
further, that the man subsequently marries in Pennsylvania, is he 
a law-abiding citizen so long as he remains in Pennsylvania, but 
upon his return to Delaware a bigamist? Again, by the law of 
South Carolina no divorce for any cause is permitted. Suppose 
aman domiciled and married in that State, and owning real 


1 See, however, Laws of New York, Cropsey v. Ogden seems, however, to have 
1879, ch. 321. been modified, at least as regards legiti- 

2 See Cropsey v. Ogden, 11 N. Y. 235; macy of issue, bya recent decision of the 
Marshall v. Marshall, 4 N. Y. Sup. Ct.R. New York Court of Appeals in Van Voor- 
459 ; but compare Kerrison v. Kerrison, 8 his et al., Exec., &c. v. Brintnall, N. Y. 
Abb. N. C. 445. The rule laid down in Weekly Dig., Dec. 23, 1881. 
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estate there and in New York, moves to New York for the pur- 
pose of obtaining a divorce, the effect of which is to deprive the 
wife of dower in New York, and immediately returns to South 
Carolina and dies, would not the woman be his widow and en- 
titled to dower in the South Carolina lands, but in New York 
neither his widow nor endowed of his lands ? 

A similar state of things, though involving less serious conse- 
quences, exists in the laws relating to a husband's estate by 
the curtesy and a wife’s dower. In some of the States both 
dower and curtesy exist as at the common law; in others both 
are abolished ; in others curtesy alone is done away with ; and in 
others both husband and wife are entitled to a quasi dower. 

The same confusion is found in the laws governing the descent 
of the real estate and the distribution of the personal property 
of deceased persons. Other instances might also be cited showing 
the anomalous condition of the laws of the several States upon 
other subjects, but enough has been said to illustrate the point 
under consideration. 

This diversity of the laws affecting so many important interests 
is a very serious impediment to the prosperity of the country ; for 
besides hampering the ordinary transactions of merchants with 
countless trifling distinctions and requirements, and pronouncing 
contradictory judgments upon a person’s domestic relations, and 
making them to vary with a change of his domicile, the courts 
themselves are put to no little trouble in endeavoring to reconcile 
or harmonize the conflicting statutes, and in determining ques- 
tions which are still res non adjudicata, notwithstanding the labor 
and erudition which have been bestowed upon the compilation of 
treatises upon that oft-treated subject, ‘the conflict of laws.” 
New questions are continually arising out of new combinations 
of circumstances, and although it is of course possible and prob- 
able that in time the principles and most of their important 
applications will have become settled by adjudication, yet the 
readiest and most effectual remedy for the difficulty is to strike 
at the root of the evil, and instead of attempting to reconcile 
conflicting laws, to abrogate them, and establish uniform laws 
throughout the United States relating to the subjects above indi- 
cated and kindred matters. 

The existing laws might be amended and unified by the acts 
of the legislatures of the respective States, without ceding any 
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additional powers to the Federal government or asking for its 
interference ; but there could be no assurance of the permanence 
of such unification, if accomplished, as each succeeding legis- 
lature could undo wholly or in part the work of its predecessor 
in that behalf. 

A better, because simpler and more effective, method of ac- 
complishing the same result would be to authorize Congress to 
enact national laws covering the matters in question ; but to this 
end an amendment of the Constitution would be necessary. 

Against any such proposed relinquishment or cession of power 
by the States to the Federal government would be raised the 
ery of “State rights,” or its successor, “ centralization ;” but 
people are beginning to realize the fact that we have passed from 
a confederated to a national phase of existence, and to ponder 
seriously whether the interests of the country as a whole will not 
be best served by intrusting larger powers to the national govern- 
ment. 

By the passage of a national law establishing “a uniform 
system of bankruptcy throughout the United States ” there can 
be no question but that innumerable complications and perplex- 
ities were avoided, which must have arisen had it been left to 
each State to enact a separate bankrupt law embodying the views 
of its own local statesmen. 

It is to be remarked here that the enactment of such 
national laws is not open to some serious objections which are 
often urged against so-called “centralization,” for the reason that 
neither the emoluments nor patronage of the Federal govern- 
ment are necessarily increased thereby, nor does it in any way 
interfere with individual prerogatives. The project, of which 
the expediency is sometimes suggested, of placing all telegraphs 
and even railroads under governmental control may be very 
seriously combated upon the above grounds, namely, that a large 
patronage would thus be placed at the disposal of the party in 
power, by means of which it would be enabled to perpetuate 
almost indefinitely its hold upon the reins of government ; while, 
on the other hand, private individuals and corporations would be 
shut off from those great sources of profitable employment, and 
the people be deprived of the benefit of a healthful competition. 

But to the enactment of such Federal laws as are above sug- 
gested none of these objections are to be urged, while the advan- 
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tages of such a course are incalculable. As an illustration of 
this very point take the case of coinage. Among the colonies 
many had and exercised the right to issue their own coin; but 
when this right was ceded to Congress the matter was simplified, 
the people relieved from the annoyance of different units of value 
in the several States, and difficulties and complexities of ex- 
change were removed. 

If it was well to grant to the Federal government the right to 
coin money and establish a standard of value, why not also the 
right to establish the rate of interest for the use of it, if it be 
necessary that any rate should be prescribed ? 

It may be asserted in general terms that where the exercise of 
aright by Congress adds nothing to the power of the central 
government as against the individual States, and is materi- 
ally advantageous to the people at large, it is safe and best to 
concede it. 

True, every such concession is but another form of admission 
of the truth, which has become patent to all, that we are in fact a 
national unit ; but such being the fact, is it not wiser to begin at 
once to reap the advantages of the situation ; at least, is it not 
wiser not to oppose an effete sentimentalism to a unification of 
State laws, the necessity for which uniformity is an effect rather 
than a cause of centralization ? 

The proposal of an amendment to the Constitution authorizing 
and empowering Congress to enact general laws relating to cer- 
tain specified subjects; a convention of delegates from every State 
and Territory to select the best provisions in the laws of each 
State relating to such subjects, and perhaps to embody them in 
form of a code; and the enactment by Congress of a law adopt- 
ing such codification, —are things easily accomplished, and when 
accomplished will confer lasting benefit upon the whole people, 
and the ‘ conflict of laws” will cease in the unification of the 
law. 


Natu’t A. PRENTIss. 
New York, New York. 
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A Digest of the Law of Libel and Slander ; with the Evidence, Procedure, and 
Practice, both in Civil and Criminal Causes, and Precedents of Pleadings. 
By W. Buiake OncGers, M.A., LL.D., late Scholar and Law Student of 
Trinity Hall, Cambridge, of the Middle Temple and the Western Circuit, 
Barrister-at-Law. First American Edition. By MELVILLE M. BicELow, 
Ph.D. Boston: Little, Brown, & Co. 1881. pp. 651. 

We think the author will be easily identified. It is evident he has no 
intention of bringing himself within the purview of penal law. His book is a 
digest with notes and a running commentary, and, being the latest collection of 
cases on the subject, will, of course, be a convenient addition to a law library. 

It might have been more carefully constructed. Chapter IX., on Malice, be- 
gins with this passage in quotation-marks, “ In an ordinary action for a libel or 
for words, though evidence of malice may be given to increase the damages, it 
never is considered as essential, nor is there any instance of a verdict for the 
defendant on the ground of want of malice ;” and the citations at the foot of the 
page are ‘‘ Per Bayley, J., in Bromage v. Prosser, 1 C. & P. 475; 4B. & C. 
257 ; 6 Dowl. & R. 295; and per Mansfield, C. J., in Hargrave v. Le Breton, 
4 Burr. 2425.” This is all harmless enough, except the words “ though evi- 
dence of malice may be given to increase the damages.” If such evidence may 
be given for such an object, which we do not believe, some better authority for 
it should be cited than a mere dictum of even an eminent judge, which, as in 
this case (4 B. & C. 255), might have been omitted, or stated negatively, with- 
out in the least impairing the strength of his argument. Lord Mansfield’s name 
is brought in by the inadvertence of the digester, and is only mentioned by Bay- 
ley, J., in a previous paragraph, as authority for a very different proposition, now 
familiar law. 

A great deal is said in favor of the doctrine that actual malice is of the gist of 
the actions under consideration, in which we cannot concur. In a criminal case 
the defendant may be punished for an act which the court and jury hold to be 
prejudicial to the public weal, or of a tendency hostile to the peace ; but even 
here, and a fortiori in a civil action, he is not punished for the thoughts of 
his heart. That was reserved for the ecclesiastical tribunals. He is held 
responsible for the injury he has done in the one case to the public, and in the 
other to the person he has vilipended. If no justification be pleaded, the gov- 
ernment or the private plaintiff may show all the circumstances of the utterance 
complained of, and the case is proved. There is no need to prove, or even to 
aver, malice. The act is in itself wrongful, and the purpose of the defendant 
immaterial. 

Where a justification is pleaded, as, for instance, in the common case of a mas- 
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ter who has given to an interested inquirer an unintentionally incorrect character 
of a servant, the question arises whether the master has acted, as averred in his 
plea, in good faith and from a sense of duty. In saying that malice may be 
proved, it is meant only to say that the plaintiff may show that the master did 
not so act; and, if he did not, then his plea is null, and the case stands as 
if it had not been made, except that such persistence in the effort to injure the 
plaintiff is an aggravation of the original offence, which the jury may consider. 
If the words spoken by the defendant were true, or when used on fit occasion 
honestly believed by him to be true, he may have been as malicious as a hyena, 
with entire impunity. 

That the jury will in private actions give punitive, exemplary, or vindictive 
damages, where a social stabber has been exposed before them in his naked de- 
formity, is what the law suffers, not enjoins, and the human heart of the court 
acquiesces in; but it is apprehended that the true rule is that they should give 
such damages as will vindicate the character of the plaintiff, compensate him for 
his losses or injuries, and convince the defendant and the community that the 
social rights of the citizen will be adequately protected. 

Nothing is clearer than that in many cases of the most atrocious slander no 
action will lie. The malice of the slanderer will go unpunished, unless he 
touches in some way the pocket of the injured person or accuses him of crime. 
The law is always solicitous to protect the smallest pecuniary interest, while the 
maxim “‘ de minimis lex non curat” applies where modest women are charged 
with actions which their souls abhor, or honest and respectable men are accused of 
such trifles as cheating, swindling, and lying. In the case of Lynch, in error, 
v. Knight and Wife, 9 H. L. C. 593, the Lord Chancellor Campbell alluded to 
the state of the English law respecting slanders on women as “ unsatisfactory,” 
while Lord Brougham more boldly stigmatized it as “‘ barbarous.” 

Why it should be a greater offence to accuse a person of an act which would, 
if the accusation were believed to be true, bring him before a magistrate, and 
enable him to defend himself, than to charge him with some contemptible mean- 
ness, or ridiculous action, of which he could in no place or manner adequately 
clear himself, we can only suppose to result from an archaic state of things to us, 
at present, unintelligible. A vast deal may be said, and has been said and writ- 
ten, in opposition to the ideas we have endeavored to maintain respecting malice, 
and we express them with some diffidence and much deference to the opinions of 
others. They seem to us to be philosophical, as well as legal. The subject 
is ably discussed by Lord Justice Brett on p. 266 of the volume before us, by 
Mr. Holmes in his recent work on the Common Law, and also in Addison on 
Torts. 

The editor has contributed (p. 5) a learned and elaborate note on this branch 
of his subject, which, so far as it relates to ecclesiastical courts, is interesting, 
but, for the rest, is very far from perspicuous. 

We have spent so much time and, what is more important, space already, that 
we pass by the statement (p. 264) that ‘‘even a lunatic is liable for a libel,” 
with simply advising any one who is disposed to accept it to examine the au- 
thorities. On page 417 it is said that “in America, by act of Congress, July 
14, 1798, it is an indictable offence to libel the Government, Congress, or Presi- 
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deut of the United States,” and no note informs us that this act expired by its 
own limitation Mareh 3, 1801. It was the famous ‘ Sedition Act,” which 
helped so much to destroy the Federalist party; and its grewsome ghost hag 
been stalking through legislative halls, county court-houses, and all manner of 
political gatherings ever since, an object of cheap and general obloquy. Any 
person who reads the paragraph will know that the law must have ceased to 
exist, or believe that our courts and juries are unjustifiably remiss in the per- 
formance of obvious duties. But even Chancellor Kent (Commentaries, vol. ii, 
p- 24) mentions the act of 98 without intimating that it had ceased to be law, 
sv that our friends are in good company. 

The volume is full of interesting cases, some of them diverting, but gener- 
ally far from agreeable to one who likes to think pleasantly of men and man- 
ners. It is consolatory to believe that times have mended, and that men would 
fear to go into court now in such moral guise as once they did. 


A Treatise on the Law of Private Corporations other than Charitable. By Vic- 

ToR MorAwerz. Boston: Little, Brown, & Co. 1882. 

CoRPORATION law has for its main object the determination with exact jus- 
tice of the rights of persons interested in the corporate enterprise and in the con- 
tinuing solvency of the corporation. At present this law seems to be passing 
through a transition occasioned by a clearer recognition of this object, — a transi- 
tion from the view that a corporation is a unit, a personality, to the view that it 
is a legal institution which is merely the source of rights belonging to various 
classes of persons ; which rights, like any other rights, can ordinarily be affected 
only through the action or neglect of those to whom they belong. 

Mr. Morawetz’s book is an illustration of this transition. ‘Although a corpo- 
ration,” says he, “is frequently spoken of as a person or unit, it is essential 
to a clear understanding of many important branches of the law of corpora- 
tions to bear in mind distinctly that the existence of the corporation, inde- 
pendently of its shareholders, is a fiction; and that the rights and duties of an 
incorporated association are in reality the rights and duties of the persons who 
compose it, aud not of an imaginary being.” Parts of Mr. Morawetz’s book, by 
their inconsistency with this statement, as well as with others in the book, show 
that the transition with him, or, perhaps, it is fairer to say, with the law which 
his book would set forth, is by no means at an end. 

As one of the rules for determining the “ legal validity” of corporate acts, and, 
as it seems to us, the most important of the rules which he attempts to state, 
Mr. Morawetz gives the following: ‘ Rule XII. If a contract entered into by a 
corporation has been performed by either of the parties, the other party cannot 
set up as a defence to an action for the breach of such contract that the corpora- 
tion had no authority to enter into it.” This rule undoubtedly holds good when 
the contract has been performed on the part of the corporation (see, for instance, 
Whitney Arms Co. v. Barlow, 63 N. Y. 62). There are, moreover, authorities, 
and plenty of loose dicta, in favor of the application of some similar rule when 
the other contracting party has performed and is seeking to compel the corpora- 
tion to perform on its side. In this latter case, however, the rule as expressed 
by Mr. Morawetz is untenable, at least if we are to hold that the corporate 
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rights are really the rights of persons interested in the corporation. The author 
himself unintentionally helps to demonstrate the untenability of his rule, in the 
following passage (section 124) : — 

“In considering the application of [the doctrine that a corporation should 
account for benefits received under an ultra vires transaction], it must be borne 
in mind that prima facie a corpuration is not liable for money borrowed by its 
directors without authority. It can be charged, in such case, only provided it 
be shown affirmatively that the money has been appropriated by the company. 
There is no estoppel in such case; the money must have been appropriated by 
the company, either directly or through its agents, acting within the authority 
conferred upon them ; and if the company’s ageuts have used the money for un- 
authorized purposes, though the company may have been benefited thereby, it 
cannot be charged. A party cannot be held liable merely because he has had 
the benefit of property belonging to another, if the property was thrust upon 
him without his consent.” In another place (page 360) he says: ‘As the 
powers of a majority of the shareholders to act for the corporation are derived 
wholly from the charter, it fullows that any act which is unauthorized by the 
charter is also in excess of the powers of a majority.” 

Suppose the directors of a corporation make a contract with A. which is 
evidently beyond the corporate powers. A. performs on his side, and a majority 
of shareholders ratify the contract in a corporate meeting. It by no means 
follows, necessarily, that A. can enforce performance against the will of absent 
or dissentient shareholders, who have done and omitted nothing by which their 
rights have been forfeited. The action on the part of the directors did not bind 
such shareholders ; for it was unauthorized, and A. knew it, being affected with 
notice of the corporate powers ; and, for the same reasons, the ratification of the 
majority could not affect the rights of absent or dissentient shareholders guilty of 
no laches. Such shareholders were subscribers to the corporate funds, which 
were subscribed for purposes designated in the charter of incorporation, with 
notice of the provisions of which every one is affected. How, then, can A., as 
against such innocent shareholders, claim that funds subscribed by them shall 
be applied to the fulfilment of a contract, which he must be held to have en- 
tered into knowing it to be outside of the purposes for which these funds were 
subscribed ? 

The arrangement of his subject adopted by Mr. Morawetz seems more suit- 
able to the present condition of corporation law than arrangements hitherto in 
vogue ; and it has enabled him to treat more fully those portions of corporation 
law which of late years have forced themselves into prominence. Mr. Mora- 
wetz’s book is accordingly of present value; Chapter X., on “‘The Rights of 
Creditors,” being a particularly good presentation of that topic. Still, we fail 
to see any sufficient reason why Chapter IX., on “ Transfer of Franchises and 
Consolidation,” should not have formed part of the chapters on the ‘“ Legal 
Validity of Corporate Acts,” and the “Construction of Charters ;” moreover, 
section 622 seems out of place. Excepting, perhaps, an occasional obscurity 
of statement, Mr. Morawetz’s book is well and clearly written, and the writer 
deserves commendation for his conscientious and careful work. 
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A Manual of the Law applicable to Corporations generally ; including, also, 
General Rules of Law peculiar to Banks, Railroads, Religious Societies, 
Municipal Bodies, and Voluntary Associations, as determined by the leading 
courts of England and the United States. By Charles T. Boonr, LL.B. 
San Francisco: Sumner Whitney & Co. 1882. 


Tus compact little volume is in the nature of a digest. The author 
avoids all discussion of prineiples or examination of cases, and confines him- 
self strictly to categorical statement of what has been decided. In the entire 
book there are hardly a dozen sentences that are not fortified by the citation 
of cases. Yet, in spite of this somewhat mosaic method of composition, the 
arrangement is orderly and the treatment clear. 

Manuals of this kind are useful for two purposes, — as books of reference, and 
as directories of cases. Their merits in the latter capacity can be determined 
only by use; but for ready reference it is safe to say that this volume will 
be found of great convenience. In no branch of the law more than in that 
relating to corporations is a compact statement of legal facts a desideratum. 
Persons in general need to inquire concerning the law only when they are in 
difficulties; but the normal attitude of that artificial and complicately organized 
personage called a corporation, in regard to nearly every act it may have to per- 
form, is one of doubt and query. Not only must it ask whether the act in ques- 
tion is within its corporate powers, but what especial manner of performance 
the law has preseribed. As furnishing a ready means of answering these con- 
stantly occurring questions of practical detail in the business of corporations, 
this book is sure to accomplish one of the author’s purposes, namely: “to 
economize the time of the busy lawyer.” 

The limitations of the book are seen in the treatment of such subjects as 
** Mortgages of Corporate Property” and “ Railroads,” which cannot be briefly 
dealt with in a satisfactory manner. Still, a summary is not without value, and 
it must be admitted that Mr. Boone has combined a great deal in a small com- 
pass. In general, the field is mapped out in detail, and the author’s propositions 
are characterized by precision of statement. It would have been better had the 
notes been placed at the bottom of pages, instead of at the end of sections; and 
an index of cases would be a desirable addition. 


A Treatise on the Law of Estoppel and its Application in Practice. By MEL- 
vitLE M. BiceLow, Ph.D. Harvard. Third Edition. Boston: Little, 
Brown, & Co. 1882. 

BIGELOW oN EstopPe needs no introduction to the bar, and our own opinion 
of the book, which has already been expressed fully, 7 Am. Law Rev. 156, 10 
id. 569, need not be repeated. In preparing the present edition the author has 
revised his work with conscientious fidelity, and all that his well-known patience 
and care could do has been done to perfect it. He has not contented himself 
with merely citing the cases which have been decided since the last edition was 
published, but has availed himself of the new light which they afford to recon- 
sider the opinions which he formerly had expressed, and has not hesitated to 
change his statements, whenever in his judgment a change was required. 
We are glad that in the demand for the present edition the author finds the 
gratifying assurance that his labors are appreciated by his profession. 
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Hine & Nichols’s New Digest of Insurance Decisions, Fire and Marine ; to- 
gether with an Abstract of the Law on each important point in Fire and 
Marine Insurance. The whole being intended as a complete hand-book 
‘of the law, as established by the most recent adjudication in the courts 
of this country and Great Britain. By C. C. Hine and Wanrer S. 
NicHos, Editors Insurance Law Journal. New York: The Insurance 
Monitor. 1882. 

Mr. Hive and Mr. Nichols have given to a collection of cuttings from the last 
five or six volumes of their Inswrance Law Journal the somewhat pretentious 
title of “‘ New Digest of Insurance Decisions.” Whether in the mechanical 
work or in the parts requiring brain-work, there is a prevalent cheapness of 
construction that should put the book within the reach of every person who 
wants it. 

In the table of cases cited we find “‘ Lycoming L. Ins. Co. vs. Schollenberger, 
445, 452, 493, 710;” and on the several pages referred to, ‘‘ Lycoming Ins. 
Co. Schollenburger, 44 Pa. St. R., 257;” ‘Lycoming Ins. Co. vs. Schollen- 
berger, 8 Wr., 259,” “‘ Lycoming Ins. Co. vs. Scholenberger, 34 Penn. St., 259,” 
and ‘‘ Lycoming Mutual Insurance Co. vs. Schollenberger, 8 Wr., 259.” On 
three different pages of the digest Knickerbocker Ins. Co. vs. Gould is accredited 
to 5 Ins. Law Jour. 786, 5 Ins. Law Jour. 789, and 80 Ill. R. 388, respec- 
tively. 

The alphabetical order is constantly violated in the tables of cases, and at 
least twice in the digest: ‘‘ Forfeiture,” ‘‘ Foreign Companies,” ‘“ Intermediate 
Insurance,” ‘ Interest.” In the tables the names of plaintiffs are arranged in 
such disorder as this: ‘“ Whited, Weid, Wilson, Wilkinson, Willis, Wilson, 
Williamson, Williams, Wilson, Wilkins.” 

With such treatment of mechanical detail it is hardly to be expected that the 
editors, in the more difficult, if not more important, work of arranging their 
matter under appropriate heads, should have achieved any great success. 
What they might have done if they had tried, it is useless to conjecture. 


“* Held, that where the change in the risk is single in its character, it is proper 
to estimate whether, on the whole, there has been an increase or diminution ; 
but, where several disconnected changes have been made, a diminution in one 
case may not be offset against an increase in another.” 


This note is put, not under “Increase of Risk,” nor under “ Risk,” both of 
which heads are used, but under ‘ Warranty ” (p. 689), simply because there 
are other points in the same case relating to “‘ Warranty,” and it was less work 
for the editors to dump the whole case into one place than to make separate 
and independent notes for the separate topics to which the decision related. 
The editors of the Insurance Law Journal deserve great credit for their enter- 
prise in collecting notes of cases from all quarters, and generally in advance of 
the official reports; but we are afraid they have got into a habit of hurrying 
decidedly hurtful to work of this kind. 
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Hubbells Legal Directory for Lawyers and Business Men; containing the 
names of one or more of the leading and most reliable Attorneys in uearly 
three thousand Cities and Towns in the United States and Canada. A 
Synopsis of the Collection Laws of each State and Canada, with Instructions 
for taking Depositions, the Execution and Acknowledgment of Deeds, Wills, 
&c., and Times for holding Courts throughout the United States and Terri- 
tories, for the Year commencing Dee. 1, 1881. To which is added a List of 
prominent Banks and Bankers throughout the United States. J. H. Hus- 
BELL, Editor and Compiler. New York: J. H. Hubbell & Co., 407 Broad- 
way. 1882. 


Tue plan and contents of the twelfth annual volume of this useful publiea- 
tion are sufficiently described upon its titlepage. With regard to the accuracy 
of its most important part the preface says: ‘‘ That portion of the Directory 
relating to the laws of the different States has been prepared, and carefully 
revised, by the well-known and able attorneys whose names appear at the head 
of their respective compilations, and whose professional standing is a sufficient 
guaranty of the correctness of their work. The value of these compilations is 


added to by abundant references to the statutes condensed, and to decisions of . 


the courts sustaining their validity.” 

That this is, in the main, a correct representation of the way in which the 
work has been done we do not doubt Of course one is neither qualified nor 
disposed to examine in detail these compilations in the case of each of the thirty- 
eight States and eight Territories, whose legislation on so many important sub- 
jects is epitomized in this book. Two or three suggestions may, however, be 
made. 

In some cases the references to the statutes of the State or Territory are not 
full enough. In the case of Vermont they are altogether wanting. Some of 
the compilers do not cite cases at all, which we think a mistake. Several sub- 
jects might well be added to the regular list of topics, or treated under titles 
already in that list; as, for instance, Administration of Estates of Non-residents, 
Advancements, Costs, Statute of Frauds, Survival of Actions. In the cases of 
California, New Mexico, and Wyoming, the usual excellent alphabetical arrange- 
ment of subjects is abandoned, without apparent reason. Under ‘ Reports” 
it would be well to give, in all cases, the names of reporters, numbers of 
volumes, and approved mode of citation by initials or otherwise. The titles in 
every compilation should be printed in the same type as in that for Massa- 
chusetts. 

If it should prove necessary to find a little more room for these purposes by 
condensing somewhat the eighty pages of advertisements, the non-advertising 
purchaser of future editions would not complain. 

It is because the completeness, as well as the accuracy, of the book is of im- 
portance to those who have to use it in haste, that these suggestions are made. 
That it continues to be a substantially accurate and well-edited publication, we 
see no reason to doubt. 

A directory, even a legal directory, is hardly adapted for reading in course, 
nor for awakening philosophical reflections ; and yet a glance at the laws of forty- 
six of our States and Territories, in this their conveniently condensed form, does 
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arouse a certain curiosity in the reader. He is tempted to ask, What are the 
causes, and, still more, what are the effects, of all these diversities of legislation? 
What is the practical result in South Carolina of the absence of divorce laws, or 
in Maine of a provision that a divorce may be granted by any judge of the 
Supreme Court, ‘‘if he deems it reasonable and proper, conducive to domestic 
harmony, and consistent with the peace and morality of society”? Why, and 
with what result, does the North Carolina law of descent and distribution still so 
carefully distinguish between the devolution of real and of personal property? 
What is the outcome of the bold assimilation, in Dakota, of the property and 
contract relations of husband and wife to those of any two persons who are 
independent of each other? Why, on the other hand, and with what advantage, 
do so many States, not otherwise averse to innovation, still keep so much of the 
old common-law rules of curtesy and dower, with their arbitrary and unjust dis- 
tinctions ? 

There is room for a volume, or for many volumes, which shall attempt a 
plain and unbiassed statement of the effects of the several differing laws of our 
States. There is in this country an opportunity, such as was never before 
afforded to philosophers and legislators, to observe in practice the influence of 
half a hundred differing but contemporaneous systems of law upon as many 
fractions of a population substantially homogeneous ; and yet our legislation is, 
for the most part, governed by a priori theories. Even if the experience of a 
given State, under a given law, suggests a change in that law in that State, the 
legislator rarely looks to the experience of another State befure deciding what 
that change shall be. In questions relating to divorce, prohibition of the sale 
of liquor, and capital punishment, there is, it is true, a growing desire to 
discover the results, in other States, of legislation like that proposed ; but even 
in these matters it is hard to find out what those results really are. 
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Reports of the Decisions of the Appellate Courts of the State of Illinois. By James B. 
Bradwell. Vol. IX. Containing all the remaining Opinions of the First and 
Fourth Districts up to the first day of February, 1882; all the remaining Opinions 
of the Second and Third Districts up to the seventh day of January, 1882. Chicago: 
Chicago Legal News Co. 1882. 


Hubbell’s Legal Directory, for lawyers and business men ; containing the names of one 
or more of the leading and most reliable Attorneys in nearly three thousand Cities 
and Towns in the United States and Canada. A Synopsis of the Collection Laws 
of each State and Canada, with Instructions for taking Depositions, the Execution 
and Acknowledgment of Deeds, Wills, &c., and Times for holding Courts through- 
out the United States and Territories, for the Year commencing Dec. 1, 1881. To 
which is added a List of prominent Banks and Bankers throughout the United States, 
J. H. Hubbell, Editor and Compiler. New York: J. H. Hubbell & Co., 407 Broad- 
way. 
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Gould’s Annual Digest of New York Reports for 1881. A Digest of all the Cases 
decided by all the Courts of the State of New York, published in all the publica. 
tions during the Year 1881. By Charles T. Boone, Counsellor-at-Law. To be 
continued annually. Albany: William Gould & Son, 68 State Street. 1882. 

Hine & Nichols’s New Digest of Insurance Decisions, Fire and Marine; together with 
an Abstract of the Law on each important point in Fire and Marine Insurance, 
The whole being intended as a complete hand-book of the law, as established by 
the most recent adjudications in the courts of this country and Great Britain. By 
C. C. Hine and Walter S. Nichols, Editors Insurance Law Journal. New York: 
The Insurance Monitor. 1882. 

The Reporters, arranged and characterized, with Incidental Remarks. By John Wil- 
liam Wallace. Fourth Edition, revised and enlarged. Published under the Super. 
intendence of Franklin Fiske Heard. Boston: Soule & Bugbee. 1882. 

Natural Law ; or, The Science of Justice. Part First. By Lysander Spooner. Boston: 
A. Williams & Co. 1882. 
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REVIEW OF THE MCNTH. 


GENERAL NOTES. 


Contingent Fees.— We are accustomed to read the vigorous and spirited 
writings of our friend the editor of The Albany Law Journal with a sincere in- 
terest in his views, sympathy for his public spirit, and respect for his learning 
and ability. Accordingly we examined with no less than common attention 
his criticism in The Albany Law Journal, of March 11, upon our editorial in the 
March number of The American Law Review, in which we discussed the Ethics 
of Compensation for Professional Services. We are unaffectedly grateful for the 
genuine kindness which prompts our critic to most complimentary descriptions 
of our work ; and we trust to that disposition of his in asking him to consider 
that we were discussing very general subjects, suggested by a past cuntroversy of 
his into which we were careful not to enter. He expected us to reach more 
definite conclusions. But we were climbing to good points of view; and we 
think we reached them, and had clear views. We deliberately avoided 
joining in the fight between the editor of The Albany Law Journal and 
Judge Countryman upon the subject of contingent fees. We did not quite 
like the position which either gentleman took in that controversy, for each 
seemed to us to write as a partisan; but we were not disposed to stand off after- 
wards and coolly pick out the faults of men who naturally wrote with some 
heat about a matter which seems to have got some of its public emphasis from a 
local disagreement. Both omitted to tell what we believe would have been 
more valuable than their learned arguments, namely, the facts and practical re- 
sults of their experience bearing directly upon the effect of business for con- 
tingent fees upon the common life of the average lawyer. The learning was 
very interesting; but what the profession especially want upon such matters is 
the candid judgment of sensible men of wide and varied experience, expressed not 
merely about great or celebrated cases, or any cases in the books, or about the 
theory of practice, but also and chiefly about what they have seen and done, and 
what they think about their own experience, and about what they have seen others 
do. Their controversy about contingent fees for professional services suggested to 
us the fundamental principles of any services between men, the nature of a pro- 
fessional career, the contrast between the different kinds of rewards for skilled 
labor, and the fascinating questions about the disinterested side of works of 
genius. Hence, after their discussion, it seemed to us to be more profitable to 
show something of the real greatness, the natural want of constant logical con- 
sistency, and the difficulties of these immense questions of life, than to draw such 
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pictures as we used to see in a school atlas, where the highest mountains of the 
world were represented as standing side by side, and each of the shape of an isos- 
celes triangle, or, when the artist was unusually daring, of a half-melted pyramid 
of ice-cream. Besides, we believe that the most intelligent readers prefer an 
impartial attempt at an independent development of a difficult subject, than a 
controversial treatment of it. It is one thing to make a perfectly clear brief 
upon one side of one subject, and another thing to think out and express fully 
a state of mind produced by a consideration of several sides of several subjects 
in which the one matter is included. For our part, we prefer the harder task. 
And we much prefer to have our critics tell us that we shall never get through, 
than to have them say that we got through long ago. 

We will now try to answer briefly the questions which the editor of The Albany 
Law Journal puts to us. He asks: “ First, does not the contingent-fee busi- 
ness naturally and practically tend to the charging of exorbitant amounts for 
compensation?” We reply, that we think it does, except with men of high 
character who do not wish to do so, and except with those among the unscrupn- 
lous men who think it imprudent to do so; but we think also that a much 
larger fee should be charged for contingent business than for business regularly 
paid, where the cireamstances will not make it oppressive. 

The next question of our friend is, ‘Is there a lawyer in the country (with 
possibly one exception) who is not ashamed — or afraid —to have it known in 
public, or at least in court, that he is carrying on even a single case on such” 
(i.e. contingent) “terms ?” We reply, judging from our observation, Yes, many. 
We believe that when counsel charge opposing counsel with having taken a 
case upon contingent terms, if such be the fact, the counsel so charged would 
sometimes win the favor of the jury if he should say, Yes, and what of it? If 
my client gets what he thinks he should have, he can pay me well; if not, he 
ean pay me little or nothing. That is all there is of it. Juries like a man to 
own up to what he is not ashamed of, and they do not like to hear him abused 
for it. 

To refer to 24 Albany Law Journal, 24, which we read upon its publica- 
tion last summer. The extract from Judge Dillon’s letter is so guarded, that 
it reminds us of the charges which our critic makes against our own editorial. 
The extract of a letter which he quotes from Justice Bradley is, as that gentle- 
man says of it himself, “a little old-fashioned ;” and that, with Judge Cooley’s 
argument, is, we think, answered by our editorial. Indeed, we think the 
gist of the whole matter of contingent fees is well summed up by the corre- 
spondent whom our critic frankly quotes against himself in 24 Albany Law 
Journal, 27, as saying, ‘‘ Like many other things, the working of it depends more 
upon the man who makes the bargain than on the bargain itself.” We will join 
our friend in now dismissing the matter, and, if our advice is asked about 
taking contingent fees, we shall seriously warn the inquirer to read The Albany 
Law Journal before he ventures upon that step. We shall also add, that if the 
doubter can get other business it is safer, pecuniarily and morally; but we 
shall nevertheless declare that, dangerous as contingent business sometimes is, 
it does not necessarily lead to dishonor, and that if it be the only business open 
to an honest man, he should take it. To lawyers who are not honest, or who 
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are either afraid or not afraid of becoming dishonest, we should mention the 
oath required for admission to the bar. We are writing for the honest and 
healthy. To all persons we should say that morally an implied agreement is 
us good or as bad as an express one, and that dodging is not a part even of pro- 
fessional ethics. 


The Index to the Public Statutes of Massachusetts. — The maker of 
the Index of the Public Statutes of Massachusetts evidently appreciates one 
of the chief distinctions between a good index and a good table of contents 
of any book. A table of contents should contain a full and literal list of the 
subjects, great and small, under their titles, and in the order of their pages as 
they occur in the physical order of the volume, so that one who knows and thinks 
nothing of the subjects can find what the book contains. But an index should 
contain the substance of the table of contents arranged according to its heads 
in an order most convenient for finding them, which involves some alphabetical 
method, and in addition thereto a systematic plan adapted to enable those who 
know something of the subjects to find what bears upon what they think about 
them, and to guide those who know nothing of the subjects to find their way 
here and there to what they may happen to want. The old index to the 
General Statutes of Massachusetts seems to us to be too much like a table of 
contents. It contains tov many details and too few classifications for ease in 
learning where tu look for particular details. It adds too little to the analyses 
of the chapters and the marginal notes contained in the body of the volume. 
This new index to the Public Statutes is evidently made by one who has learned 
by suffering under the burden of the old one to settle down to the task of being 
a guide who has studied the Statutes as a whole, and has added his own classifi- 
cations to the work of the commissioners with a knowledge of the books and 
the sense of a practitioner. 

Gibbon and Daniel Webster were led by their superiority of mind to do in 
general reading what supreme necessity drives every lawyer to do in examining a 
hook of statutes ; namely, to think first of what they know about a giveo snb- 
ject, and then to look at the index and thence into the body of the volume to 
confirm or to correct or to increase their knowledge. Learned and able men can 
make many an index tell more than its maker thought of. But one object of an 
index is to save the time of the most competent and of the most incompetent ex- 
aminer, and even to lead the incompetent examiner to competency. Of course 
no one could sufficiently index any book for a reader, who, in trying to find a law 
which repealed the office of coroner, complained that he could not find it under 
the word Office. He had hardly begun to polish the handle of the front door of 
the temple of justice. 

Nevertheless, even such mental eccentricities are to be borne in mind by the 
maker of an index, for his object is to help everybody to find everything in the 
hook in the easiest way and the shortest time. This is the test of a snecess- 
ful index. Such a test requires time for its application by a great variety of 
people under a great variety of circumstances, and especially under the pressure 
of business. Such books as Vol. LX. of the United States Digest, New Series, 
or the last Massachusetts Digest, or to speak of a text-book into which we have 
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dived many times, always bringing up something of value, because of its very 
wise arrangement for the necessities of practice, Mr. Jones’s Treatise on the Law 
of Mortgages, or Lewin on Trusts, are made for everybody. Hence everybody 
uses them with profit. Whether the index in question will be so successful or not 
is a question which no one person can answer at once even for himself. But some- 
body must begin to use it, and gradually find out how it serves him. Accordingly 
we have begun upon it, and although we have not read it through, we have tried 
to understand its general plan, and to test it in some of its particulars. In our 
judgment it is a good plan, thoroughly carried out, clear in its method, and easy 
to use. We shall try to give some account of it thus early; but we warn our 
readers that our remarks should be read as we write them, with the index itself 
open and constantly referred to. Nevertheless, we shall start with a statement 
of our conception of the plan, which attracted us at once by its intelligence, its 
reasonableness, and its convenience. 

The chief features of the plan seem to be as follows: to have a full list of gen- 
eral titles, then under the most general of these to group first general references 
to chapters upon comprehensive matters (see, for instance, the title Guardian) ; 
or to insert just before such general references, cross-references to subdivisions 
of the subject (see, for instance, the titles Commonwealth and Corporation) ; 
then to add sub-heads of the leading title, followed respectively by items referring 
to pages. The subordinate items referring to pages are arranged alphabetically 
when they are very numerous, or when they represent distinct although small 
departments of a subject. See the title Governor, and the arrangement under 
its sub-head, Powers and Duties ; also the title Health, Lunacy, and Charity, 
Board of, and the arrangement under the sub-head Miscellaneous Powers and 
Duties. But when the subordinate items are few, or cannot be easily classified 
for alphabetical arrangement, then they are arranged neither alphabetically nor 
in the order of pages, but apparently iv the order which seemed to the author 
to be a sequence according to their respective importance and the frequeuey 
with which they would be sought, or according to an order of proceeding in 
practice (see, for iustance, Kaxceptions). ‘Then ecross-refereuces are added, some- 
times with nothing else, in order to dispose of a synonym, for instance, ‘‘ Infant, 
see Minor ;” sometimes, as we have already said, just after the great head and 
before the mass of general references, to indicate the great subdivisions or 
cognate subjects elsewhere; sometimes put after the particular items of a sub- 
head, for instance, ‘‘ See also Tender,” after the specifications of the sub-head 
“* When and to whom allowed.” under the head Costs ; sometimes in the midst 
of an alphabetical list of such small distinct departments as we have described, 
for instance under the head Crime there is the sub-head “‘ Certain Particular 
Crimes,” under which is an alphabetical list in which occurs the name ‘Mali- 
cious Mischief,” with no page, but with this cross-reference, ‘ See Malicious 
Mischief” (on referring to which a variety of details are found, with references 
to pages) ; and sometimes at the end of all the details and just before the next 
general title, for instance under the head Railroad, at the end, are the cross- 
references, “ See Carrier ; Corporations ; Street Railway.” Street Railway has 
at its end the one cross-reference, ‘‘ See Carrier; but Carrier has no cross-refer- 
euce under it. This last limitation indicates, we think, not an imperfection in 
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the plan, but a wise knowledge of where to stop with reference to the size of the 
volume, the knowledge of the learned, and the degree of intelligence which it 
is fair to impute to the ignorant who would use an index. 

There are various learned and ingenious rules suggested by librarians and 
indexers of experience which a prudent index-maker consults when he has 
the opportunity. The maker of this index is evidently familiar with such rules. 
The lawyer finds his knowledge regarded by its condensation and its cross-ref- 
erences ; and the general reader finds his ignorance assisted by the very same 
arrangement, which, instead of bewildering him with a vast multiplicity of unin- 
telligible details, grasps the main points, divides them clearly, and sends him to 
the page where the details appear in full. For instance, Commonwealth and its 
cross-references well illustrate the benefit of the rule, which was not sufficiently 
regarded in the index to the General Statutes; namely, “‘ to guide from every 
subject-heading to its subdivisions, if any oceur in the index.” ! 

A still higher quality comes into play in originating subdivisions under gen- 
eral heads; for instance, the title Bonds is divided simply but very intelligently. 
The subject of bonds to dissolve attachments is put under the subdivision of 
“ Bonds in Civil Proceedings,” where also bonds in Appeals, Bail, and Bastardy 
eases are indexed with Erecution, Dissolution of Mechanic's Lien, Personal 
Replevin, and Replevin and other incidents. 

Corporations is followed by a general direction for cross-references to different 
kinds of corporations, and then the subject is divided into convenient heads, with 
details and pages. We should have preferred here, instead of using the general 
indication “efc.,” after a few names of different kinds of corporations, to give 
the list in full. But we are aware that the author may quote in behalf of such 
a course the authority of Mr. Fletcher.? 


The title Manufacturing Corporations occurs in the alphabetical order of the - 


whole index with simply the cross-reference ‘‘ See Corporations,” which is the 
most convenient way. There are also many duplicate references where it is con- 
venient under the different subdivisions. The dreadful subject of Costs is ren- 
dered almost attractive by the clear divisions, the suggestive cross-references, 
and the alinost entertaining statements of the items contained in the several 
pages. Executors and Administrators now have less reason to regret their re- 
sponsibilities, for they are here enabled to find out the statutes about them with- 
out examining everything not belonging to the particular thing which they want 
to know. The intelligent brevity of the index is illustrated by its putting un- 
der the head of Administration a general summary of the chapters concerning 
it, with their pages, with cross-references to Executors and Administrators and 
Probate Courts, and then by putting under the head of Administrator merely 
the cross-reference ‘‘ See Executors and Administrators,” where the whole mat- 
ter is found. Militia, with the details of Exemptions, and Quakers, will show 


1 See ‘’ Some Points in Indexing,” by W. condensation. As, forexample, under Natural 
I. Fletcher, in the Library Journal. 1879. Ilistory instead of giving a full list of all the 
37 Park Row, New York. Vol. iv. p. 247. subdivisions, I should say, See the names of 

2Mr. Fletcher says that he hopes that rious subdivisions of this subject, as Zodl- 
“the space devoted to cross-references may ogy, Botany, etc., and the names of various 
be greatly limited, without loss of usefulness, classes of animals and plants.’ Ibid. supra, 
by embodying them in many cases in a brief p. 247. 
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the thoronghness of the plan. Poor Debtor shows by its few classifications and 
its expectation that the reader will refer at once to the chapter the fact that the 
author of the index knows that that law is one largely of words, every one of 
which must be read and, what is worse, remembered even by the most intelligent 
lawyers. The titles Intrusion and Information by Intrusion illustrate the in- 
telligent brevity of the index, for very few references are necessary under it. The 
reader should go at once to the chapter itself. 

A part of the plan of the maker evidently is, that no one head should have 
more than one reference to a single page, if the extent of that page can be indi- 
cated by a single note ; and that the great and small heads are more easily found 
when they are correctly chosen, and not obscured by a multitude of small detailed 
references. Probably the chief criticism to be made upon this index is that 
which we have already heard made; namely, that it omits too many details. 
This is because it gives general references, inclusive of details, aud depends 
constantly upon the expectation that the reader will refer, after each general 
reference, to the pages referred to, and will read the marginal notes on those 
pages in order to find the particular item he is looking for. This is the critical 
point upon which opinions will probably be most divided, and upon which the 
usefulness of the index is to be judged in practice by men of all sorts, who use 
it in most cases when they are in a hurry. This brevity seems to us to be an 
advantage, because the eye can sooner get an idea of the whole of any one 
subject in the index, and because the analyses preceding each chapter and the 
marginal notes to the sections in the body of the volume are to be regarded in 
using the book as a part of the index. Any plan has its inconveniences, and 
now that we have suffered under that of the index to the General Statutes, we 
prefer a change to the present method as a very intelligent plan for saving 
needless labor. Why should the marginal notes to the sections be all repeated 
in the index if it can refer intelligibly to the place where they are to be found? 
For instance, under the head of Milk in the index the only reference to adul- 
teration is “ for selling adulterated or skimmed milk, efc.. . . 373.” Several 
sections upon that page are concerning adulterated milk, and section 9 on that 
page contains a law indicated by its marginal note as ‘‘ what milk to be deemed 
adulterated.” This illustration suggests the choice which the indexer made 
in adopting his plan. He could not refer to a particular part of a page without 
referring to sections or reprinting the marginal notes. To refer specifically to 
every section and its particular point would have increased the size of the index, 
and made it less easy to use in the way we prefer to use it, — with the marginal 
notes taken with it as a part of it. Not to make such specific references is of 
course to lead to some disappointment at first among those who do not under- 
stand the plan, or, understanding it, prefer the method of repetition. Never- 
theless, we regret some omissions of details. For instance, Adulteration has 
no reference, or cross-reference, to Milk or its adulteration. The omission 
under Guardian of any reference to the provision for private sales of real 
estate, except as it is included in the reference ‘ general provisions 789-791,” 
under the sub-head ‘‘ Sale and Mortgage of Real Estate,” seems to be either an 
oversight or an error in judgment, unless it is inconsistent with the plan to state 
it. It has been suggested to us that it would have been well, and according to 
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the knowledge evidently possessed by the indexer, to have added, under the 
title Judgment, a reference, or cross-reference, to the chapter, providing fur what 
resembles a confusion of judgment, but is called a recognizance for debt. (P. 5. 
ch. 193, pp. 1106-1108.) The author has acted in the line of this suggestion 
by giving the titles Foreign Attachment and Garnishment with a cross-reference 
under each to Trustee Process, where the details are found. 

In the alphabetical arrangement this index differs frou the new Massachusetts 
Digest, and follows the opposite rule with respect to headings consisting of two 
or more distinct words, which is laid down by the Honorable Secretary of the 
Index Society.’ But it is difficult to follow such rules perfectly. 

The rule which Mr. Wheatley lays down concerning indexing by important 
adjectives? is followed in the index to the Public Statutes, where, for instance, 
Dangerous Weapon is indexed with its detailed references under Dangerous 
Weapon, and the title Weapon has a mere cross-reference ‘* See Dangerous 
Weapon.” The difficulty of applying the rule, however, is illustrated by the 
titles Common Carrier aud Common Drunkard. The author of this index puts 
Common Carrier with «a mere cross-reference to Carrier, and puts the details 
under Carrier ; but he puts Common Drunkard and its details under Common 
Drunkard alone, and then under Drunkenness refers to some of the same pages 
for “‘ Punishment.” It seems to us that either every reference under Common 
Drunkard should be repeated under Drunkenness, or there should be a eross- 
reference from Drunkenness to Common Drunkard. This is not so in this index. 
In the index to the General Statutes there is but one reference under Common 


Drunkard, but that is included with all the other details about the subject under 
Drunkenness. This is better, although here also a cross-reference is wanting. 
In making these criticisms, however, we bear in mind the practical embarrass- 
ment with which the indexer has to contend in view of the variety of rules 
which necessarily conflict with each other as one tries to be both clear and brief, 
comprehensive and yet not too multiplex. 

With regard to the use of repetitions instead of cross-references, Mr. Wheatley 


lays down a useful rule with an exception. This has been heeded in this 
index under the titles, fur instance, Assembly, Public Assembly, Public Meeting, 
and Meeting. Then the exception to this rule is followed by the title Concealed 
Weapon, which has uo items under it, but merely the cross-reference, ‘‘ See 
Dangerous Weapon.” 


1 “Headings consisting of two or more 
distinct words are not to be treated as integral 
portions of one word; thus, the arrangement 
should be: — 
Grave, John 
Grave at Kherson 
Grave of Hope 
Grave Thoughts 
Gravelut Gravesend. 
Gravesend | Grave Thoughts.” 

See ‘“‘ What is an Index?’ by Henry B. 
Wheatley, F.S.A. London: Longmans, 
Green, & Co, 1879. Second edition. p. 71. 

2 «An adjective frequently to be prefixed 


( Grave at Kherson. 
Grave, John. 
Gravelot. 

Grave of Hope. 


to a substantive as a catchword; for instance, 
when it contains the point of the compounds, 
as Alimentary Canal, English History. Also 
when the compound forms a distinctive name, 
as Soane Museum.’’ See ‘** What is an In- 
dex?’’ supra, p. 72. 

8 **Short entries to be repeated under such 
headings as are likely to be required, in place 
of a too frequent use of cross-references. 
These references, however, to be made from 
cognate headings, as Cerebral to Brain, and 
vice versa, where the subject-matter is dif- 
ferent.” See ‘* What is an Index?” supra, 
p- 72. 
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We hope that this examination, so far as it goes, will be of some assistance in 
getting a view of the index as a whole. The result of it upon the mind of the 
present writer is the conviction that the profession has received a benefit from 
a competent hand, and that one of the most fortunate acts of the last legislature 
was the choice of Mr. Fox for this difficult task. 


CHARLES E. GRINNELL. 


An Index of Human Nature, for the Bench, the Bar, and the Jury.1— 
This is the age of indexes; and since Shakespeare belongs to every age, he is 
entitled to as many such tributes as men of taste, feeling, sense, and industry 
can pay him. Jealous a mistress as the law is sometimes abused and sometimes 
praised for being, she is no ignorant piece of Eve's flesh. 


“ We must not make a scarecrow of the law.” 


She takes it for granted that “all lovers swear more performance than they 
are able,” but she likes a complete man as well as any woman does. Since 
lawyers largely feed upon indexes, their habit should lead them to dine upon 
this one. One fruitful meal would set many a taster to reading the plays which 
would take him to the hearts of juries, although he and they have been “ born 
in these latter days when wit’s more ripe.” Sometimes to succeed with a jury 
one must have the art of the unexpected. He must be able to surprise as much 
as he is surprised. Hardly anything could be more surprising than to have to 
defend a man for defamation in charging a brewer with having boiled toads in 
his beer. But when Campbell had to do so he surprised the jury still more. 
He says, ‘For the defendant I observed that there was no great harm done if 
toads were boiled in the beer, as this was a noted recipe for giving it spirit. 
Look to the beer brewed by the witches in Macbeth. No malt and hops. 


“* Toad, that under the cold stone 
Days and nights hast thirty-one 
Sweltered venom sleeping got, 
Boil thou first i’ the charmed pot!’ 


I made the jury laugh, and they gave the plaintiff a verdict with one shilling 
damages.” The judge warned the jury, but they stuck to the verdict which 
gave costs to the defendant.? 

Of course one wishes to read Shakespeare as freely as one breathes in the 
open air or talks in his own house, but such a phrase book as this one not only 
helps to find at once the places we want, but by its exhaustive arrangement 
throws new light upon the proportions of the immense impulses of Shakespeare’s 
genius. To quote the preface: “Its plan is to take every sentence from his 
dramatic works which contains an important thought, with so much of the 


1 The Shakespeare Phrase Book, by John 2 Life of John, Lord Campbell. London. 
Bartlett. Boston : Little, Brown, & Co. 1881. Second edition. Vol. ii. p. 382. 
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context as preserves the sense, and to put each sentence under its principal 
words, arranged in alphabetical order.” 

To praise Mr. Bartlett’s untiring devotion, admirable arrangement, and re- 
markable accuracy would be to indulge in “ Familiar Quotations.” 


Hon. Samuel Blatchford. — The Daily Register, of New York, in its 
number of March 15, 1882, says: — 


“ The nomination of Judge Blatchford will give an unusual feeling of satisfaction to 
the profession and the judiciary, as well as to the public, throughout the country. The 
advancement of Chief Justice Gray and Judge Blatchford to the Supreme Court of the 
United States adds much to the already eminent learning and ability of that bench, 
and especially adds a working force of the best quality. They come fresh from long 
and varied experience at nisi prius and in appeals; and Judge Blatchford particularly 
brings an unusual degree of ready ability to deal safely and soundly with all the com- 
plex questions of Federal jurisprudence. Appointments like these are a better way to 
enable the court to keep up with its business than are the devices of Congress to close 
the court to some classes of suitors, or diminish the jurisdiction of the court. 

“Our own bar will regret that the changed condition of affairs under the present 
immense volume of business must be expected to leave us much less of Judge Blatch- 
ford’s judicial service in this circuit than we enjoyed of that of his venerated prede- 
cessor, Justice Nelson, who sat here so frequently when the sessions of the full bench at 
Washington were less laborious. But assuming his acceptance, the satisfaction felt in 


his accession to the court of last resort will far outweigh the regrets at his removal 
from local duty here.” 


NOTES OF EXCHANGES. 


American Law Record, Cincinnati, Ohio, February, 1882. 

Transfer of Title to Real Estate, by Dwight H. Olmstead, of New York, 
reviews the ancient forms of transfer of real estate, with a synopsis of the New 
Zealand Land Transfer Act. 


The New Jersey Law Journal, Somerville, N. J., February, 1882. 
Incumbrances as a Defence to a Purchase-money Mortgage, by the 
editor, Edward Q. Keasbey, of Newark, cites English and American authorities. 


Among the “ Notes” in this number is an interesting reference to land owner- 
ship in New Jersey, from which it appears that the land was originally owned 


and sold by a land company, in whose rules and regulations the government of 
the State began. 


The Central Law Journal, St. Louis, Mo., Feb. 17, 1882. 

Deed. — Notice of Unrecorded Deed to Subsequent Purchaser or At- 
taching Creditor, by William L. Murfree, is continued in the next number, 
and cites authorities. 


Evidence. — Proof of Foreign Law, by Henry Wade Rogers, cites author- 
ities. 


| 
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Ibid., Feb. 24, 1882. 
Sale of Goods by Parties lacking Title, by James P. Oliver, cites author- 
ities. 
The American Law Register, Philadelphia, Pa., February, 1882. 
Lien. — Maritime Liens, IL, by Theodore M. Etting, treats chiefly of the lien 
of the material-man, differing in history and principle from the regular maritime 
lien, and more analogous in its nature to the lien of the unpaid vendor. The lien 
of the material-man and of those subrogated to his rights is examined, and errors 
are pointed out arising from the wrongful application to other liens of a princi- 
ple of our maritime law, which should be strictly confined to this particular 
class of contracts. ‘‘The home port of the vessel is only material when the 
lien claimant is himself a material-man, or when the claimant stands in his 
shoes by right of subrogation.” Observations upon other maritime liens and 
their enforcement follow, and a number of American cases are cited. 


Insurance. — Loss after Contract of Sale and before Completion of 


Purchase. — Note by Hugh Weightman, citing a number of American and 
English cases. 


Corporations. — Authority of Officer implied from his Course of Deal- 


ing known to Company. — Note by Adelbert Hamilton, citing and classifying 
many American cases. 


Duress. — Note by M. D. Ewell, citing cases. (Upon the same subject see 
the late English case of Lugard v. Biggs criticised in The Law Times, London, 
Dee. 24, 1881, American Law Review, February, 1882, p. 158.) 


Partnership. — Notice of Dissolution.— Note by W. W. Thornton, of 
Indianapolis, citing and classifying many American and some English cases. 


La Revue Légale. Edit eur-Propriétaire, M. Mathieu, Juge de la Cour Supéri- 
eure pour la Province de Québec. Sorel. Vol. II. Nos. I. and If. 1882.—The 
present number of this Review contains reports of cases decided in the Canadian 
courts, and for the most part by the learned ‘“ Editeur-Propriétaire.” 


Journal du Droit International Privé et de la Jurisprudence Comparée. Fondé 
et publié par M. Edouard Clunet. Paris: Marchal, Billard, et Cie., 27 Place 
Dauphine. Vol. VIII. Nos. XI. and XII. 1881. 

The leading article in this number (‘‘ De la valeur et de l’effet des actes 
passés en pays ¢trangers d’aprés la législation belge”), by Edmond Picard, 
avocat 4 la cour de cassation de Belgique, is a summary of the Belgian law as 
to the validity and effect of acts done in a foreign country. The magazine 
also contains an article by J. G. Alexander, of Lincoln’s Inn, on “ Filiation légi- 
time en droit international privé devant les tribunaux anglais,” and one on 
“ Protection des marques de fabrique frangaises dans les Pays-Bas.” 


The Albany Law Journal, Albany, N. Y., Feb. 11, 1882. 
Attorney.— Woman as an Office-holder and Law-breaker cites many 
cases from the Year Book of 8 Edw. IV. to Robinson’s case, just decided by the 
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Massachusetts Supreme Court, upon the application of a woman for admission 
to the bar. The following extract will give some readers a painful sense of in- 
security : — 


“ There are many cases of female postmasters in this country and elsewhere, but the 
custom seems dangerous, as witness the following: ‘ A postmistress has been sentenced 
at Auxerre to a month’s imprisonment and 100 francs fine, for reading the correspond- 
ence between two engaged persons, and communicating thecontents to an even greater 
gossip than herself. The sentence would have been more severe, but that the court 
found extenuating circumstances,’ — probably her innate curiosity.” 


Riparian Rights. — Wharves.— Note on Degan v. Dunlap, Philadelphia 
Common Pleas, January, 1882, in which it was held that wharves on navigable 
rivers are not the private property of the persons erecting them, and that persons 
who go upon and fasten vessels to them are not trespassers, and may recover 
against the owners for injuries resulting from the negligence of the latter, cites 
cases to same point. 


Ibid., Feb, 18, 1882. 

Evidence. — Burden of Proof of a Negative gives at length the opinion 
in a late Indiana case, and a note thereon by the editor of the American Reports, 
with a full citation of cases where the burden is on the plaintiff and on the de- 
fendant respectively classified under those heads. Some of the authorities cited 
under the latter head appear to us clearly to confound the burden of proof with 
the weight of evidence, and to hold that the furmer shifts, when in reality only 
the latter does. 


Ibid., Feb. 25, 1882. 

Carrier. — Damages.— The Value of Oil Paintings contains some racy 
comments on one or two recent cases, among them Green v. Boston & Lowell 
R. R. Co., 128 Mass. 221. 


Way. — Highway. — Note on Varney v. Manchester, 58 N. H. 430, which 
decided that a person going into the street, and standing from three to five min- 
utes to see a procession pass on Decoration Day, is “‘ travelling upon the high- 
way ” while so standing, and can recover against the town for an injury received 
from a defect or want of repair in the way. 


The Index Reporter, for January, 1882, an Index-Digest of Current Deci- 
sions, published monthly by The Albany Law Journal, containing all reported 
eases decided in the courts of the United States, England, and Ireland. This 
publication will be a very acceptable help to the profession in keeping abreast 
of the decisions of the day. The arrangement of titles is good and the cross- 
references sufficient. The statements of the cases necessarily contain only the 
subject-matter dealt with very concisely expressed, without attempting the fune- 
tions of the ordinary head-note. Cases published in advance by periodicals are 
also included. 


The Law Journal, London, Jan. 28, 1882. 
What is a Lodger? cites a few English cases. 
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Ibid., Feb. 11, 1882. 
Expulsion from Clubs cites English cases. 


The Law Times, London, Jan. 28, 1882. 
Mortgages. — Consolidation of Mortgages cites English cases. 


Ibid., Feb. 4, 1882. 
Admiralty. — The General Maritime Law cites a few English cases. 


Ibid., Feb. 11, 1882. 

Bill of Lading.— On a Common Form of a Bill of Lading, a paper read 
at the ninth annual conference of the Association for the Reform and Codifi- 
cation of the Law of Nations, held at Cologne, August, 1881, by Richard 
Lowndes, President of the Liverpool Chamber of Commerce. 


The Solicitors’ Journal and Reporter, London, Jan. 28, 1882. 

Damages. — Remoteness of Damages discusses two cases of somewhat sim- 
ilar facts, in which contrary decisions were reached. In Hobbs v. London & 
South Western Ry. Co., L. R. 10 Q. B. D. 111, in consequence of the train not 
stopping at the place where the company had agreed to carry the plaintiff, she 
was obliged to walk home on a wet night from a distant place, there being no 
accommodation or means of conveyance to be obtained there, and thereby she 
caught cold. In Macmahon v. Field, L. R.7 Q. B. D. 591, by reason of the 
defendant’s letting stables, which he had contracted to let to the plaintiff, to 
another person, the plaintiff's horses, after they had been put into the stables, 
were turned out without their clothing, and remained in the defendant’s yard 
exposed to the weather until the plaintiff could find suitable stables elsewhere. 
Owing to this exposure several of the horses caught cold and were deteriorated 
in value. In the former case it was held that the damage to the plaintiff was, 


in the latter that it was not, too remote. The Journal finds it difficult to recon- 
cile the two decisions. 


Bankruptcy Law Reform is continued in this and the next number. 


Ibid., Feb. 4, 1882. 

Criminal Law. — New Trial. — English and American Rules. — “ The 
announcement that Guiteau’s counsel has ‘ filed a bill of exceptions with a motion 
for a new trial’ points to an interesting diversity between American criminal pro- 
cedure and our own. . . . In this country, . . . it has been settled (after some 
doubt as to cases of nisdemeanor) that a bill of exceptions cannot be tendered 
in a criminal case (see R. v. Esdaile, 1 F. & F. 213, 228) ; and it is also estab- 
lished that although, in cases of conviction for misdemeanor, a new trial may be 
granted at the instance of the defendant, there can be no new trial in cases of felony. 
It is true that in R. v. Scaife, 17 Q. B. 238, a new trial was granted in a case of 
felony removed by certiorari ; but in R. v. Bertrand, 10 Cox C. C. 618, the 
Judicial Committee of the Privy Council expressed their opinion that this deci- 
sion was not in accordance with law; Mr. Justice Coleridge, however, saying 
that ‘their Lordships desired to be understood as expressing no opinion that 
the introduction of new trials in felony would or would not be expedient.’” 
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Trade Customs and the Order and Disposition Clause considers the 
decision of Crawcour v. Salter, 25 Solicitors’ Journal, 525, L. R. 18 Ch. D. 30, 
in connection with the Bankruptcy Act. 


Ibid., Feb. 11, 1882. 

Criminal Law. — Laxity of Interpretation in Criminal Cases criticises 
Reg. v. Martin, L. R. 8 Q. B. D. 54. The prisoner, in this case, put out the 
gas-lights on the staircase of a theatre, and placed a bar across the doorway. 
A panic ensued, and two persons were injured. The prisoner was convicted 
under a statute provided to meet the case of persons who “ shall unlawfully and 
maliciously inflict grievous bodily harm.” The writer considers the conviction 
an example of a ‘dangerous tendency observable on the part of judges of the 
present day to stretch words defining crimes to include all matters which, 
though not strictly within the words, nevertheless come within the reason of the 
statute.” 


Bankruptcy. — Some Points for Consideration as to this Year's Bank- 
ruptcy Bill is begun in this number. 


Southern Law Review, St. Louis, Mo., February-March, 1882. 

Courts. — History, Jurisdiction, and Practice of the Court of Claims of 
the United States, by William A. Richardson, LL.D., oue of the judges of the 
court, is a very interesting and comprehensive sketch of a court whose creation 
marks one of the great steps in our national jurisprudence. With such a splen- 
did instrument for working justice between the sovereign and the citizen before 
our eyes, it cannot be, in this fast-moving age and country, that the antiquated 
maxim that the ‘king can do no wrong” will serve much longer to protect 
States from their just debts, or to shield municipal corporations, simply because 
they are branches of the State government, from liabilities to which all other 
corporations are subject. 

In Massachusetts the statute of 1879, ch. 255, has partially established the 
perfect obligation of the State government to individuals, and some of the more 
enterprising courts of the country, including the Supreme Court of the United 
States, have taken long steps toward establishing the common-law liability 
of municipal governments in cases where the legislature has not expressly 
imposed it by statute. 


Executors and Administrators. — Liability of Real Estate for the 


Debts of Deceased Persons, by Hon. J. G. Woerner, is continued from the 
last number, and concluded. 


Damages. — Exemplary Damages for Injuries to Property, Fraud, &c., 
by Samuel Maxwell, is continued from the last number, with a further citation 
and statement of cases mostly favorable to such damages, and combats the doc- 
trine vigorously as illogical, and as unjust to defendants. logical it certainly 
is, if based upon the idea of punishment; but, so far as the injustice and hard- 
ship of it are concerned, we cannot help thinking that a strong charge directing 
full damages for outrage to the plaintiff's feelings, and for his deep and rankling 
sense of wrong, caused by gross negligence or fraud, — which the author would 
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hardly deny are fit subjects for compensation, — would as a rule result in a heavier 
verdict than one instructing the jury to make an example of the defendant for itg 
punitive effect. Our experience is that juries are far more directly and keenly 
affected by sympathy for the plaintiff than by indignation against the defendant, 


The writer’s strictures seem to us to apply rather to the name of the doctrine 
than to its substance. 


Courts — Relief for the Federal Courts, by James 0. Pierce, of Memphis, 
suggests a scheme of courts combining some of the principal features of the two 
plans suggested by ex-Justice Strong and Judge McCrary for the relief of the 
Supreme Court of the United States. This scheme proposes a system of primary 
courts corresponding to the present District Courts, which would do all the ordi- 
nary work of adjudication upon the facts of all cases over which they had origi- 
nal jurisdiction, including patents, copyrights, bankruptcy, admiralty, and every 
other subject of which these courts as Federal courts should take exclusive cog- 
nizance, as well as commercial questions and all other classes of cases in which 
the jurisdiction exercised depends upon the residence of the parties litigant; of 
nine purely appellate courts of three judges each, with a jurisdiction corresponding 
in locality to the present Federal circuits; the Supreme Court justices to be re- 
lieved of cireuit duty, the court itself to be relieved of all equity, admiralty, and 
other appeals involving re-trials of questions of fact, and the question of appeal 
to or writ of error from it in all eases to be determined not by the amount of money 
or value of property in controversy, but by the importance of securing an adjudi- 
cation from the highest court upon the legal question at issue. The plan is set 


forth at length, and with ability, and seems to us the most symmetrical and sat- 
isfactory we have yet seen suggested. 


NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Banks and Banking.— National Banks. — Usury.— Discount. —(Head- 
note.) —A national bank is restricted to taking no more than seven per cent for the 
discount of negotiable paper, when the person discounting is an indorser thereon. 
National Bank of Gloversville vy. Johnson. Decided January, 1882. Opinion in The 
Reporter, Boston, Mass., Jan. 25, 1882. 


Receiver. — Only suable by Leave of Court.— Operating Railroad. — 
Court of another State. — Jurisdiction of Suit for Damages. — ( /Heud-note.) 
— The general rule that a receiver cannot be sued without leave of the court by which 
he was appointed applies to suits brought against him to recover a money demand, or 
damages, as well as to those the object of which is to take from his possession property 
which he is holding by order of the court. 
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The fact that a receiver is in possession of a railroad, and is by the order of court 
engaged in the business of a common carrier thereon, does not take his case out of the 
rule that he is only answerable to the court by which he was appointed, and cannot be 
sued without its leave. 

When the court of one State has a railroad or other property in its possession for 
administration as trust assets, and has appointed a receiver to aid it in the performance 
of its duty, by carrying on the business to which the property is adapted, until such 
time as it can be sold with due regard to the rights of ali persons interested therein, a 
court of another State has not jurisdiction, without leave of the court by which the 
receiver was appointed, to entertain a suit against him for a cause of action arising in 
the State in which he was appointed, and in which the property in his possession is 
situated, based on his negligence, or that of his servants, in the performance of their 
duty in respect of such property. Barton v. Barbour. Decided January, 1882. Opinion 
in The Reporter, Boston, Mass., Feb. 1, 1882. 


Corporations. — Suit by Non-resident Stockholder to redress Griev- 
ances to the Management.—Grounds of Suit.— What Plaintiff must 
show. — (//ead-note.) — The appellant, a shareholder in the Contra Costa Water- 
works Company, brought his bill in equity against that company and the city of Oak- 
land in the Cireuit Court of the United States for California, on the ground that he 
was a citizen of New York and the defendants citizens of California, alleging that the 
water-works corporation was furnishing the city of Oakland water, free of charge, be- 
yond what the law required it to do, and that though he had requested thei to desist 
the directors continued to do this, to the great injury of himself and other shareholders 
and the company. The court examines the right of the shareholder to sustain such a 
suit, in the light of the authorities, English and American, including Dodge v. Woolsey, 
18 How. 331, and holds that in such cases there must exist as the foundation of the suit: 
1. Some action, or threatened action, of the managing board of directors or trustees of 
the corporation which is beyond the authority conferred by their charter or other source 
of organization ; or, 2. Such a fraudulent transaction, completed or threatened, by the 
acting managers, in connection with some other party, or among themselves, or with 
the other shareholders, as will result in serious injury to the corporation or to the inter- 
ests of the other shareholders; or, 3. Where the board of directors, or a majority of 
them, are acting for their own interests, in a manner destructive of the corporation itself, 
or of the rights of the other shareholders ; or, 4. Where the majority of shareholders 
themselves are oppressively and illegally pursuing a course in the name of the corpora- 
tion which is in violation of the rights of the other shareholders and which can only 
be restrained by the aid of a court of equity. 5. It must also be made to appear that 
plaintiff has made an earnest effort to obtain redress at the hands of the directors and 
shareholders of the corporation. 6. That he was the owner of the stock on which he 
claims the right to sue at the time of the transactions of which he complains, or that it 
has since devolved on him by operation of law. 7. That the suit is not a collusive one 
to confer on a court of the United States jurisdiction in a case of which it would other- 
wise have no cognizance. JZawes v. Contra Costa Water-works Co. Decided Jan. 14, 
1882. Opinion in The Reporter, Boston, Mass., Feb. 8, 1882. 


Time. — Computation of.— Fraction of Day. — Vote on Township Bonds 
precedes Adoption of Constitution voted on on same Day. — (Head-note.) 
— The law does not, in general, take cognizance of the fractions of a day; but the 
courts may do so when substantial justice requires it. 

The second section of article fourteen of the Illinois Constitution went into operation 
on the 2d day of July, 1870. But it did not invalidate township bonds issued, in aid of 
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a railroad corporation, pursuant to an election held on that day, at an hour prior to 
the closing of the polls of the general election at which the people of the State voted on 
the adoption of the Constitution, — the bonds, so issued, to be applied in discharge of a 
donation voted in 1868 to be paid by special tax. Louisville vy. Portsmouth Savings 
Bank, Decided January, 1882. Opinion in The Reporter, Boston, Mass., Feb. 15, 1882. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES, 


LOUISIANA. 


Partnership. — Negotiable Instruments.— Purchase with Notice.— Where 
one of two partners indorsed the name of the partnership upon a promissory note in 
which it had no property or interest, and obtained money upon it from the indorsee for a 
purpose clearly outside the scope of the partnership business, the indorsee was held to 
have no claim against the other partner, without showing a special authority. Newman 
v. Richardson. Circuit Court for the Eastern District of Louisiana. June, 1881.—Federal 
Reporter, St. Paul, Minn., Feb. 14, 1882. 


MASSACHUSETTS. 


Contracts. — Compromise. — Survival of Causes of Action. — Penalties 
and Forfeitures. — Duties. — (Head-note.) — W., an importer against whom a per- 
sonal action was pending in the District Court of the United States for penalties 
incurred on account of certain importations of tobacco, made an offer to the govern- 
ment to pay a certain sum on the suit in the District Court in settlement of all claims it 
had against him. The government agreed to settle all the known claims, specifying 
them, for that sum, requiring immediate payment, and that part of the sum so paid be 
considered as having been paid for duties, and the remainder only as a penalty. Soon 
afterwards W. died before either he had paid the money or the government had 
tendered him a release. In an action against his executors, in which both parties agreed 
that all suits and causes of action for penalties and forfeitures died with W., and that 
the right of action for duties survived, it was held (1) that the acceptance conformed 
to the offer; (2) that as no tender of release had been made by the government before 
the death of W., and after that occurred the occasion for a release had passed, the con- 
tract was not binding upon the executors. United States v. Richardson. Circuit Court 
for the District of Massachusetts. Jan. 23, 1882 — Federal Reporter, St. Paul, Minn., 
Feb. 7, 1882. 

MISSOURI. 


Constitutional Law. — Infamous Crimes. — Information. — Stealing from 
the Mails. — ( Head-note.) — No crime is infamous, within the meaning of article 5 
of the amendments to the Federal Constitution, unless expressly made infamous or 
declared a felony by an act of Congress. Stealing from the mail is not an infamous 
crime, and may be prosecuted by information. United States y Wynn. District Court 
for the Eastern District of Missouri. Jan. 30, 1882.— Federal Reporter, St. Paul, Minn., 
Feb. 14, 1882. 

In this case Judge Treat decided that stealing from the mail — an offence punishable 
by imprisonment at hard labor for not less than one year and not more than five years 
— is not an infamous crime, within the meaning of article 5 of the amendments to the 
Federal Constitution, and can be prosecuted by information. In his opinion he says: 
“It has been deemed better not to pass through a careful analysis of the many cases 
cited, or to review the same ;” but he appends to the decision the authorities in a bunch, 
including the recent Star Route Cases. The learned judge is of the opinion that the 
following rules should prevail : — 
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(1.) In the absence of a Federal statute there is no offence cognizable by United 
States courts. 

(2.) When Congress has declared an offence, it is what Congress has designated it, 
and not what any other system of jurisprudence or foreign statutes may prescribe. 

(3.) If the congressional statute prescribes infamy, the offence is infamous. 

(4.) If Congress does, without express provisions as to infamy, make the offence a 
felony, the offence must be prosecuted as infamous and by indictment. 

(5.) If Congress does not choose to declare an offence a felony, or make it infamous, 
it cannot be so considered in a United States court. 

He further says: “It is true that Congress in its wisdom has chosen to denominate 
many trivial offences involving no moral turpitude, felonies, and not so to denominate 
many of the gravest crimes; yet the courts are bound thereby. In these, as in many 
other matters, courts can only say, Sic ita lex scripta est.” 

It seems to have been left to this court to discover that Congress can, by simply not 
declaring an offence either infamous or a felony, take away from one accused his con- 
stitutional right to presentment by a grand jury in all cases not capital. 


NEW YORK. 


Res Adjudicata.— State Courts. — Estoppel —Supplemental Answer. 
— Stay of Proceedings. — Where the owners of a vessel chartered her to proceed to 
Turks Island for a cargo of salt, to be furnished with quick despatch, and the vessel 
went there, and after waiting eight days for a cargo, and none being furnished, returned 
to New York, refusing to wait longer or go elsewhere for a cargo, as desired by the 
charterer; and the owners thereupon sued the charterer in a State court for breach of 
the contract in not furnishing the cargo as agreed, and the charterer then sued the 
owner by libel in this court for breach of the contract, in not waiting longer or going 
elsewhere for a cargo as desired, and the defendants in each case set up a breach of the 
charter-party by the opposite side, — Held, that the substantial issue in each action was 
the same, and that a judgment in favor of the plaintiffs, after a trial by jury in the State 
court, might be set up as an estoppel in favor of the defendants in the action pending 
in this court; that leave should be given to set up the recovery of such judgment by 
supplemental answer ; and, as there was an appeal pending from the judgment in the 
State court, the cause, on being reached for trial in this court, should be stayed until 
the determination of the appeal. The Tubal Cain. District Court for the Southern 
District of New York, Nov. 17, 1881.— Federal Reporter, St. Paul, Minn., Feb. 7, 1882. 


Maritime Liens. — Towage Service. — Sale under a State Law. — ( Head- 
note.) — By the maritime law of the United States, one who performs towage services for 
a domestic vessel on navigable waters of the United States acquires a maritime lien on 
the vessel, which he can enforce by an admiralty proceeding in rem; and the lien can- 
not be destroyed by a subsequent sale of the vessel under a State law. The John 
Cuttrell, istrict Court for the Eastern District of New York. — Federal Reporter, St. 
Paul, Minn., Jan. 31, 1882. 

PENNSYLVANIA. 

Partnership. — Real Estate. — Judgment. — Liens. —(Head-note.) — Real 
estate owned and held by copartners, as partnership property, and brought into the firm 
stock, is not converted absolutely and for all purposes. It is to be treated as personalty, 
in so far as may be necessary to secure the payment of the firm debts and advances 
made by the partners respectively, but for every other purpose it remains real estate. 

A judgment against a partnership for a partnership debt, entered by confession of 
all the partners, is a lien upon the partnership real estate. Jn re Codding. District 
Court for the Western District of Pennsylvania. Dec. 21, 1881.— Federal Reporter, St. 
Paul, Minn., Feb. 14, 1882. 
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STATE COURTS. 


CONNECTICUT. 


‘Will.— Fraud or Undue Influence affecting it in Part only. — (/ead-note.) 
— Fraud or undue influence in procuring one legacy in a will does not invalidate other 
legacies not so procured. 

Where the issue is as to the fact of undue influence in procuring a will, and it appears 
that the undue influence was confined to a single legacy in the will, the jury may find 
under that issue the will void as to that legacy and valid as to the others. ZZarrison’s 
Appeal. Supreme Court of Errors. June, 1880. 48 Conn., advance sheets. 


Will. — Life-estate to only Living Issue, remainder to Heirs. — Heirs at 
Testator’s Death, not at Life-tenant’s Death. —A testator bequeathed certain 
property, real and personal, to trustees, the income of which was to be expended for the 
comfortable support for life of his grandson B., with the following provision : “ On the 
decease of said B. said trustees are to transfer and deliver the property to my heirs-at- 
law, to be to them and their heirs and assigns forever.” B. was the only living issue of 
the testator at the time of the making of the will and of the death of the latter, and 
was incapable, from mental weakness, of managing his own affairs. He died several 
years after, without issue. Upon the question whether the heirs-at-law of the testator, 
who were to take upon B.’s death, were the heirs at the testator’s death or at B.’s death 
—in the former case the remainder vesting in B. himself as sole heir, — it was held: — 

1. That to warrant the giving to the word “ heirs” any meaning different from the 
ordinary and settled one, it must clearly appear that such was the testator’s intention. 

2. That such an intention could not be inferred from the facts that B. was mentally 
weak, that the testator had placed the property given him for his life under a trust, and 
that he had used the word “ heirs” in the will when B. was himself at the time his 
sole heir. 

3. That ff the heirs-at-law intended by the testator were the heirs existing at B.’s 
death, then the bequest was void under the statute against perpetuities, as well as at 
common law. 

4. That the only warrantable construction was that which mace the term mean the 
heirs existing at the testator’s death. 

5. That B. was not to be excluded in ascertaining these heirs. Rand v. Butler. 
Supreme Court of Errors. September, 1880. 48 Conn., advance sheets. 


Sale of Thing potentially in Existence. — Foal.— Delivery unnecessary 
as against Creditors of Vendor. — (Head-note.) — By a contract between A. and 
B., all the colts thereafter foaled by certain mares sold by B. to A., and kept in B.’s 
stables under A.’s care, were to belong to A. Held: — 3 

1. That a valid sale could be made of the colts before they were foaled. 

2. That the question of retention of possession by B. could not apply to them, as 
they were not in existence when the mares were sold to A. and the contract made. 

3. That it was not important, upon a question between A. and the creditors of B. as 
to the title to the colts, whether there had been a legal and visible change of possession 
as to the mares. 

B. having gone into insolvency, the colts were attached as his by one of his creditors, 
who afterwards delivered them to the trustee in insolvency. A., who lived near by and 
had knowledge of the fact, waited five months before bringing replevin for them, during 
which time the trustee was at the expense of keeping them. Held, not to constitute an 
equitable estoppel against A.’s claim. 


| 244 

iq 

j 

q 

q 

4 

q 

q 


NOTES OF CASES. 845 


A., to rebut evidence that B. had claimed to own the mares and colts, offered in 
evidence a stock-book kept by him in which he had made entries against the names of 
the horses that they were the property of A. Held, to be admissible. Hull vy. Hull. 
Supreme Court of Errors. June, 1880. 48 Conn., advance sheets. 


MAINE. 

Corporation. — Municipal Corporation. — Unauthorized Loan. — Liable 
if it retains the Benefit thereof. — ( Head-note.) — One who lends money upon the 
representation of town officers that it is required for municipal purposes, in order to 
recover against the town therefor, must prove the appropriation of the money lent, to 
the discharge of legal municipal debts, unless such officers were authorized by a legal 
vote of the town to effect the loan. 

Such appropriation of the money to the purposes stated must have been by some 
person who stood in such relation to the town as to render his act of itself effective as 
between the town and its creditor, to discharge the debt to which it was applied, or there 
must have been a ratification or acceptance of such payment on the part of the town. 

Neither by corporate action nor by corporate inaction can a town knowingly retain 
the benefit of payments made by its agents in discharge of legal municipal debts, with 
moneys hired in its name without authority, and at the same time withdraw itself from 
liability for moneys so hired and used. Belfast National Bank v. Stockton. Supreme 
Judicial Court. Opinion Aug. 19, 1881. 72 Me. 522. 


Parent and Child — Infant. — Emancipation. — Adoption. — ( Head-note.) 
A child at eight years of age, having no mother, commenced living with H. and wife. 
For four years her father paid something towards her board and furnished a part of her 


clothing ; when, with her consent and her father’s consent, H. and wife proposed to 
adopt her. From that time until she was twenty-one she lived in H.’s family, assumed 
his name, was fed, clothed, and sent to school (one term at an academy) by him, and 
treated by H. and his wife as their own child. Her father never resumed his parental 
duties and obligations, nor asserted his parental rights and authority. Hedd, that the 
child was emancipated from the father, notwithstanding that H. and wife had failed 
to adopt her by proper proceedings in Probate Court, as they had promised to do. 
West Gardiner v. Manchester. Supreme Judicial Court. Opinion Aug. 3, 1881. 72 
Me. 509. 
MASSACHUSETTS. 


Municipal Corporation — Sewer. — Requirements of Order establish- 
ing. — Assessment of Cost. — Estoppel of Abutter to claim Invalidity.— 
It was voted by the selectmen of the town of Fitchburg, acting under Gen. Sts. ch. 48, 
and Sts. 1869, ch. 111, “ to take measures to let out the building of sewers in Water, First, 
and Railroad Streets.” Sewers were afterwards built through the entire length of one 
of these streets, and through certain parts of the other two. In an action by plaintiffs 
against the city to recover amounts assessed upon them as owners of abutting estates, 
as their proportionate part of the expense of constructing the sewers, which amounts 
were paid by the plaintiffs after notice of sale of their estate and after protest, — Held, 
that the order establishing the sewer was invalid on account of its uncertainty, not 
describing in any way the length of the proposed sewer, or the points from and to which 
it must extend, and that the deficiency of precision was not aided by plans made at or 
about the time of the construction of the sewers, showing their size and location, and 
which were placed on file with the proper officials of the town, but to which the order 
establishing the sewers made no reference. 

One of the plaintiffs having entered with his private drain the drain on Water Street 


by license from the town clerk, by which he agreed to make no claim for damages on 
VOL. 111.—N. 8. 24 
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account of the work, is not estopped from objecting to the assessment, the city not hay- 
ing made it a condition, as it might have done, that he should submit to the assessment, 
Sheehan y. Fitchburg. Supreme Judicial Court. Decided November, 1881. Abstract 
of opinion in The Massachusetts Law Reporter, Boston, Mass., Jan. 25, 1882. 


Criminal Law. — Adultery, in committing Rape. — In the trial of an in- 
dictment against a man and a woman, charging them with committing adultery with 
each other, there was evidence that the act was committed by the man against the will 
of the woman, or when she was in a state of stupefaction, and from this it was claimed 
that the male defendant could not be guilty of adultery, as his crime must have been 
assault or rape. eld, that, notwithstanding the defendant may have been guilty of 
assault or rape, the facts also constituted the crime of adultery. Commonwealth vy. Bake- 
man. Supreme Judicial Court. Decided November, 1881. Abstract of opinion in The 
Massachusetts Law Reporter, Boston, Mass., Jan. 25, 1882. 


Corporation. — Subscription to Peace Jubilee by Railroad and Manu- 
facturing Corporations. — Ultra Vires. — In an action against a railroad company 
and a corporation, the purpose of whose organization was “ the manufacture and sale of 
reed organs and other musical instruments,” to enforce a subscription made by them 
severally toward defraying the expenses of a “ World’s Peace Jubilee and International 
Musical Festival,” to be held in the city of B., where said corporations are located, 
which subscription was made by the authority of the directors of the corporations under 
the reasonable belief that the holding of the festival would be of great pecuniary benefit 
to the corporations ; and in reliance upon which subscription expenses were incurred, — 
Held, that the agreement was ultra vires, and no action could be maintained upon it 
against either corporation. Davis v. Old Colony R. R. Co. Supreme Judicial Court, 
Decided December, 1881. Abstract of opinion in The Massachusetts Law Reporter, 
Boston, Mass., Feb. 1, 1882. 


Husband and Wife.— Married Woman. — Statutory Presumption that 
Work performed by her is on her Separate Account, is a Conclusive 
Presumption. — The provision of the St. of 1374, ch. 184, § 1, that all work and 
labor performed by a married woman for others than her husband and children “ shall, 
unless there is an express agreement to the contrary, be presumed to be on her separate 
account,” declares a conclusive presumption of law. Williams v. Williams. Supreme 
Judicial Court. Decided December, 1881. Abstract of opinion in The Massachusetts 
Law Reporter, Boston, Mass., Feb. 1, 1882. 


Insane Person. — Liability for Injury caused by Defective Condition 
of Building. — An insane person, under guardianship, is liable for personal injuries 
occasioned to the plaintiff by a defect in a doorstep of a building owned by the insane 
person. Morain v. Devlin. Supreme Judicial Court. Decided January, 1882, Ab 
stract of opinion in The Massachusetts Law Reporter, Boston, Mass., Feb. 22, 1882. 


Power of Appointment. — Execution. Conflict of Laws. — Law of 
Testator’s Domicile governs, not that of the Donee of the Power. — A testator 
in Massachusetts devised certain estate in trust for the use of his daughter for life, with 
a power of appointment thereafter. The daughter, after the testator’s death, married, 
and moved to Baltimore, where she resided with her family until her death. By her 
will she gave all her property to her husband, by a general bequest, which would be a 
good execution of the power of appointment according to the law of Massachusetts, 
but not according to the law as held in Maryland. The trust estate at the time of her 
death consisted of both real and personal property, of which all the real property was 
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situated in Massachusetts. Held, that the law of Massachusetts must govern, and the 
power was therefore well executed. Sewall v. Wilmer. Supreme Judicial Court. 
Decided January, 1882, Abstract of opinion in The Massachusetts Law Reporter, Bos- 
ton, Mass., Feb. 22, 1882. 

MICHIGAN. 


Corporation. — Suspending Members for Refusal to pay Assessments. — 
Authority of Corporation of another State. Workmen's Lodges. — Man- 
damus. — (//ead-note.) — A society organized under a Michigan incorporation act can- 
not subject itself or its members to the jurisdiction of an authority existing outside of 
the State and beyond the control of the Michigan laws. 

A grand lodge of the Ancient Order of United Workmen, incorporated under Comp. 
Laws, ch. 94, cannot compel its members to pay assessments made under the orders of a 
supreme lodge incorporated under the laws of Kentucky, and not subject to Michigan 
courts. Nor can it suspend members from their privileges as such for refusing to pay 
such an assessment. 

Mandamus is a discretionary writ, and will not usually lie to settle the controversies 
of private corporations where the facts are not important on public grounds, or would 
not justify the interference of the court if corporate authority did not exist. 

Redress for injuries received from private corporations organized for joint or partner- 
ship undertakings should be sought at common law, not through mandamus proceed- 
ings. Lamphere vy. Grand Lodye A. O. U. W. Supreme Court. Jan. 13, 1882.— The 
Northwestern Reporter, St. Paul, Minn., Feb. 4, 1882. 


Contract.— Sale of Right to Name in Business. — Contract not to do 
Business in Particular Locality. — Injunction. — (Head-note.) — Where a per- 
son had established a business in the use of the name “ Little Jake,” and afterwards 


sold the business, and stipulated not to make use of it in a rival business to that of his 
assignee, but that the latter might have the benefit of its use, — Held, that there was 
no reason in public policy why the vendor should not be enjoined from violating his 
agreement. 

There is no necessary fraud upon the public in such a contract, and no necessary 
deception. 

Others who associate with the vendor in establishing a rival business under the name 
“Little Jake” may be restrained to the same extent as the vendor himself. Grow v. 
Seligman. Supreme Court. Jan. 25 1882. — The Northwestern Reporter, St. Paul, 
Minn., Feb. 11, 1882. 


Rape, Trial for.— Evidence of Friendly Relations of Prosecutrix and 
Accused. — ( Head-note.) — Where defendant was indicted for rape, — Held, that it was 
competent to show on his behalf that the previous relations between him and the prose- 
cuting witness had been of a friendly character, although such evidence would have no 
tendency to show that improper relations existed between them, or that her general 
character or reputation was bad. Hall vy. People. Supreme Court. Jan. 25, 1882. — 
The Northwestern Reporter, St. Paul, Minn., Feb. 11, 1882. 


NEBRASKA. 


Trespass. — Right to impound Animals is Cumulative Remedy.— Evi- 
dence of Market Value of Corn. — Evidence of Ownership of Trespassing 
Animals. — Possession of United States Lands as against Trespasser. — 
(Head-note.)—1. The remedy for trespass by live-stock upon cultivated lands by im- 
pounding, notice to owner, and arbitration, &c., as provided by the act of March 8, 1871, 
is a cumulative and not an exclusive remedy, 
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2. Evidence showing the market value of corn “near” the site of the destroyed 
crop, — Held, sufficient prima facie. 

3. Evidence of the destruction of a field of corn by a herd of six hundred cattle. 
Witnesses recognized the brand and ear-marks of the defendants below on about two 
hundred of the cattle of the herd. No evidence of any of them being unbranded, 
unmarked, or bearing any other brand or mark, — Held, sufficient prima facie, 

4. The exclusive peaceable possession of lands, the title of which is in the United 
States, under a pre-emption filing which had expired under the law, — Held, sufficient 
as against a trespasser. Keith v. Tilford. Supreme Court. Jan. 5, 1882. — The North- 
western Reporter, St. Paul, Minn., Feb. 4, 1882. 


Bills and Notes. — Mortgage. — Right of Widow to Purchase and Claim 
against Estate. — (//ead-note.) — Oue G. executed certain promissory notes, secured 
by mortgage on his homestead, and soon thereafter died. His widow then purchased 
the notes with her own funds, took an assignment thereof, and filed them as claims 
against the estate. //e/d, that, in the absence of a showing that the estate was insolvent, 
she would not be compelled to resort to the mortgaged property for the payment of the 
same. Appleget y. Greene. Supreme Court. Jan. 6, 1882. — Zhe Northwestern Reporter, 
St. Paul, Minn., Feb. 4, 1882. 


NEW HAMPSHIRE. 

Ships and Shipping.— Compulsory Employment of Pilot does not 
relieve from Liability for Collision.— Evidence of Negligence. — (Head- 
note.) — By § 6, ch. 104, Gen. Stat., which requires the owner or master of a vessel to 
pay pilot fees, whether he employed a pilot or not, the master was not compelled to 
surrender the control of his ship to the pilot, nor prevented from continuing in the com- 
mand of his ship; and the presence of a pilot, employed by the master, did not relieve , 
the owner from liability for damage done by a collision with another vessel. 

On the question whether fastening a vessel at a certain place was a negligent act of 
the master, evidence of the information and advice upon which he acted is competent. 
Coot y. Curtis, Supreme Court. Opinion in The Reporter, Boston, Mass., Jan, 25, 1882. 


Indemnity. — Liability to indemnify. — Right to Indemnity arises upon 
Voluntary Payment. — Riot. — ( Head-note.) — Upon Gen. Stat. ch. 34, §§ 12, 15, a 
town may maintain an action against rioters for their destruction of property for which 
the town has paid the owner, although the town paid the damages in pursuance of an 
award in a voluntary arbitration and without a suit at law. Hanover y. Dewey. Su- 
preme Court. Opinion in The Reporter, Boston, Mass., Feb. 1, 1882. 


NEW YORK. 


Carrier. — Contract to take if delivered in Reasonable Time. — (Head- 
note.) —On Oct. 14, 1869, defendant agreed to transport for plaintiffs certain cotton to 
Liverpool, on their steamer which was to leave on the 27th, if delivered in reasonable 
time to take on board before the sailing-day ; otherwise on a vessel to sail a week later. 
At that time the cotton was on its way from M., and the date of its arrival uncertain. 
It arrived Oct. 26, when there had been enough freight delivered to fill out the ship’s 
load and leave no room for any more. It was, therefore, shipped by the second vessel. 
In an action to recover for damages by a fall in value of the cotton between the arrivals 
of the two vessels, — Held, that the cotton was not delivered in such reasonable time as 
made it defendant’s duty to ship it by the first vessel, and that plaintiffs could not re- 
cover. Fowler v. The Liverpool & Great Western Steam Co. Court of Appeals. Dec. 
13, 1881. — New York Weekly Digest, New York, N. Y., Feb. 10, 1882. 
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Carrier. — Usage as to Delivery. — (Head-note.) — A literal performance by a 
common carrier of his duty to deliver according to the terms of the bill of lading can 
only be excused by showing a substituted delivery sanctioned by the usage of trade at 
the port of delivery. 

Certain wheat was shipped on defendant’s propeller, consigned to plaintiffs, under a 
bill of lading which provided that it should be delivered to the consignees. Defendante 
discharged all their cargo into one elevator, and refused to discharge plaintiffs’ wheat into 
an elevator named by them. It appeared that it was the custom, known to the parties, 
for common carriers of grain to discharge their cargo or parts thereof at such elevator as 
the consignee thereof designated. Held, that the delivery made was in violation of such 
usage and custom, and that plaintiffs were entitled to recover the expense to which they 
were put in removing the grain to their own elevator. Richmond v. Union Steamboat 
Co. Court of Appeals. Dec. 15, 1881.— New York Weekly Digest, New York, N.Y., 
Feb. 10, 1882. 


Set-off.— Counterclaim. — ( Head-note.) —Where goods were sold to three persons 
jointly, but paid for by the separate notes of the purchasers, — Held, that neither of the 
purchasers, in an action on the note given by him, could set up a claim for damages 
arising from a breach of warranty or fraud in the sale as a counterclaim ; such claim, if 
any, belonged to the three purchasers jointly. Hopkins v. Lane. Court of Appeals. 
Jan. 17, 1881. — New York Weekly Digest, New York, N. Y., Feb. 17, 1882. 


Attorneys. — Disbarment. — (Head-note.) —In a proceeding to disbar an attor- 
ney on the ground that he has been convicted of a felony, the court may, notwithstand- 
ing a pardon has been granted, take into consideration the conduct of the attorney in 
the commission of the crime of which he was convicted, and estimate therefrom his char- 
acter and fitness to practise law, to have the property and interests of clients in his hands, 
and to hold himself out as an accredited officer of the court. 

The attorney procured a pension for one A., who agreed that he should retain all 
over $8 a month paid by the government. The attorney received over $1,700 and re- 
tained over $1,200. Held, that the agreement was an unconscionable one for an attor- 
ney to make with his client, and it was not error to regard it as indicative of a depraved 
professional morality ; that his charge of more than the Federal law allowed for obtain- 
ing the pension was a breach of law, and bore upon his character and conduct as an 
attorney. 

A copy of the papers on appeal staying proceedings in an action until plaintiffs 
should procure an attorney in place of P.,on the ground that he was no attorney because 
of his conviction, and of the proofs presented at General Term, were served on P., but 
no copy of the charges were served on him. //e/d, that the papers served were suffi- 
cient. Jn re Powers. Court of Appeals. Oct. 28, 1881.— New York Weekly Digest, 
New York, N. Y., Feb. 10, 1882. 


Carrier.— Freight when no Delivery. — (Head-note.) —In a contract for the 
transportation of oil to defendant’s warehouse, defendant agreed to pay freight on 
delivery, and assumed all risk and loss of its property by fire while in plaintiff's custody 
or charge. While on plaintiff's barge at a dock of defendant’s warehouse the oil was 
destroyed by a fire originating from a tank-boat used by defendant. Held, that plaintiff 
could not recover freight for the oil so destroyed ; that delivery at the warehouse was 
essential to performance, and without it, or lawful excuse for failure, the freight was not 
earned ; that the risk assumed by defendant relieved plaintiff from liability for the 
destruction of the oil, but did not entitle it to recover freight for oil destroyed before it 
was actually delivered, and that it could not recover for charges thereon paid to its 
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co-contractor. The N. Y.C. § H. R. R. R. Co. v. The Standard Oil Co. Court 
of Appeals. Jan. 17, 1882.— New York Weekly Digest, New York, N. Y., Feb. 24, 
1882. 

PENNSYLVANIA. 


Usury. — Warehouse Company's Contract. — Advances. — Commissions 
for Services. — ( Head-note.) — Where a company organized for the purposes of advane- 
ing money and credits upon bills of lading or warehouse receipts, charges for its services 
in regard to the collateral pledged, and also for discounting its own note advanced, a 
sum more than six per cent, it is not usury, and the court below were right in say- 
ing that no question of usury could arise out of the discount or on account of the pay- 
ment for services when it is undisputed that services were rendered. Upon default of 
the pledgors, the pledgees, according to agreement, had a perfect right to sell the col- 
lateral and receive their commissions as set forth in the agreement, and also reason- 
able expenses. It was properly left to the jury to find whether the commissions charged 
for selling the collateral were reasonable or not. Righter v. The Warehouse Co. Supreme 
Court. Jan. 16, 1882.— The Legal Intelligencer, Philadelphia, Pa., Feb. 24, 1882. 


Insane Person. — Deed.— Confidential Relation. — Validity.— ( Head-note.) 
—1. Itis not a rigid rule in equity that a grantor must be proved to have been of unsound 
mind or under undue influence at the very time the deed impeached was executed. If it 
be shown that he was insane on a particular subject, or with reference to a particular 
person, and the deed is an act referable to that state of mind, no more is needed. 

2. It is sufficient to invalidate any instrument executed for an inadequate considera- 
tion by a person of weak intellect to show that the person in whose favor it is framed 
held a situation of confidence with respect to the maker of such instrument. Jones’s 
Appeal. Supreme Court. Jan. 30, 1882. — The Legal Intelligencer, Philadelphia, Pa., 
Feb. 10, 1882. 

RHODE ISLAND. 

Water Rights.— Obstruction of Watercourse at Source by Owner of 
Land. — Statute. — A land-owner has no better right to stop the flow of a water- 
course which has its origin on his own land, than if it arises elsewhere. 

Where the ultimate appropriation of water would be unlawful, any steps taken to 
prepare the stream for a future use will be enjoined. 

A statute which provides a remedy for water taken for the public use will not be 
construed to give the power to take the water, that power being in derogation of com- 
mon right. Howe v. Norman. Supreme Conrt. Decided Jan. 10, 1882. Opinion in 
The Reporter, Boston, Mass., Feb, 1, 1882. 


WISCONSIN. 

Negligence. — Railroad. — Landing Passenger at Wrong Station.— Injury 
resulting from Delicate State of Plaintiff's Wife.— Tort and Contract.— 
Remote and Proximate Cause.— Contributory Negligence. — ( Head-note.) — 
1. The complaint seeks a recovery for sickness and bodily and mental suffering of the 
plaintiff wife, and for mental suffering and expense and trouble on the part of the plain- 
tiff husband, growing out of the sickness of the wife, alleged to have been caused by 
the negligence of the defendant’s servants in directing plaintiffs to leave a train of pas- 
senger cars before they had reached their destination ; and the action is held to be in tort 
for the negligence, and not upon the contract of carriage, notwithstanding averments 
which show a contract relation between the parties, and that defendant “ wholly dis- 
regarded its duty in the premises, and its contract and obligations to and with the 
plaintiffs.” 
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2. While the rale in actions for breach of contract is that the damages recoverable are 
only such as the parties may reasonably be supposed to have contemplated as likely to 
result from such a breach, the general rule in actions for torts is that the wrong-doer is 
liable for all injuries resulting directly from the wrongful acts, whether they could or 
could not have been foreseen by him. 

3. The fact, therefore, that defendant’s servants did not know the delicate state of 
health of the plaintiff wife at the time of the alleged wrong does not relieve defendant 
from liability for the actual direct consequences of such wrong. 

4. The direct or proximate consequences of a wrongful act are those which occur 
without any intervening independent cause ; and the fact that the injuries chiefly com- 
plained of were caused immediately by the act of plaintiffs in walking from the place 
where they left the cars to the next station, will not relieve defendant from liability 
therefor where it appears that the plaintiff’s act in so walking was rendered apparently 
necessary by defendant’s wrongful act, and was not negligent. 

5. The evidence in this case of subsequent negligence on plaintiffs’ part, contributing 
to the injury, is not sufficient to warrant this court in reversing a judgment upon verdict 
in their favor. Coxs, C. J., and Lroy, J., dissent. Brown and Wife vy. Chicago, Mil- 
waukee, §& St. Paul Ry. Co. Supreme Court. Jan. 10, 1882. — The Northwestern 
Reporter, St. Paul, Minn., Feb. 11, 1882. 


Contract. — Furnish Machinery by Certain Date. — (Head-note.) — By writ- 
ten contract, S. agreed to furnish the material, and construct and set up in plaintiff’s 
steam-barge, then in construction, an engine and other machinery according to certain 
specifications ; “the whole work to be completed, set up in barge, and ready for trial 
trip (if vessel shall be ready for same) by the first day of April, 1880.” He further 
expressly agreed that if the barge should be ready, and he should fail to so complete and 
set up said machinery by the Ist of April, he would pay such damages as plaintiff 
might suffer from such failure. In consideration of this undertaking, plaintiff agreed 
to pay acertain sum at the time of the execution of the contract, to make other pay- 
ments at specified dates, and to pay the balance on full performance of the contract by 
S. Held, that if plaintiff failed to have its barge ready in season to enable S., with 
reasonable diligence, to have the machinery set up therein by the 1st of April, the latter 
was still bound to have it so set up within a reasonable time after the barge should in 
fact be finished; and would be liable to plaintiff for damages caused by his failure to 
do so. Interocean Transportation Co. v. Sheriffs. Supreme Court. Feb. 7, 1882. — 
The Northwestern Reporter, St. Paul, Minn., Feb. 25, 1882, 


Railroad. — Stop-over Check. — Police Regulation. — Right to eject 
Passenger. — (Head-note.) —1. A regulation by a railway company by which one 
who has paid his fare between two points on the road, but desires to stop over at an 
intermediate point, is required to procure a stop-over ticket from the conductor, and pre- 
sent it to the conductor of the train on which he seeks to complete his journey, as evi- 
dence of his right to do so without further payment, is a reasonable regulation. 

2. If the passenger, in such a case, asks the proper conductor for a stop-over ticket, 
and through the conductor's fault receives instead thereof only a trip check, the second 
conductor may still demand of him the additional fare, and, upon his refusal to pay it, 
may eject him from the train at some usual stopping-place, using no unnecessary force ; 
and such ejection will be no ground of recovery against the company, though such com- 
pany will be liable to the passenger for the fault of the first conductor. Yorton v. Mil- 
waukee, Lake Shore, § Western Ry. Co. Supreme Court. Feb. 7, 1882. — The North- 
western Reporter, St. Paul, Minn., Feb. 25, 1882. 
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Negligence of Fellow-servant. — Snow Train. — Dangers incident to 
Occupation. — Fellow-servants. — Plaintiff, while going as a shoveller of snow for 
the defendant company upon a train engaged in the business of removing snow from 
the track, was injured by the overturning of the car in which he rode, by reason of an 
unsuccessful attempt of the conductor to remove a snowbank from the track by means 
of the snow-plow alone, aided by the momentum of the train. Zed, upon all the facts 
set out in the complaint, that a recovery by plaintiff is precluded by the facts that such 
overturning of his car was one of the perils of the business, which he assumed, and that 
the conductor and others whose negligence is alleged were fellow-servants in the same 
employment. Howland v. Milwaukee, Lake Shore, § Western Ry. Co. Supreme Court, 

‘eb. 7, 1882. To appear in 54 Wisconsin Reports. 


Will. — “Present Capital” of Testator to remain in Partn 
Business. — Undivided Profits.— A codicil to the will of N. W. D., added a few 
days before his death, recites that a partnership then existing between the testator and 
his brother T. D. had been profitable to the testator, that this was largely due to the 
business capacity and integrity of T. D., and that the testator was desirous of show- 
ing his appreciation thereof, and that the business should be maintained; and it there- 
upon provides: “I hereby direct my executors to allow my present capital in said 
business to remain for the period of two years after my decease, collecting and receiving 
annually from my said brother T. D. the net profits arising from said business under my 
agreement with him, belonging to me, for the benefit of my estate. At the end of two 
years, it is my will . . . that my executors have a full settlement and accounting with 
my said brother T. D. in relation to said business, and that thereupon they collect and 
receive from him one-half of the net value of my interest therein, and, upon the payment 
by him of the one-half value so ascertained, I instruct my said executors to execute to 
him all proper and necessary assignments and conveyances, so as to vest in him abso- 
lutely all my right, title, and interest in the business aforesaid ; it being my intention, in 
addition to the bequest heretofore made to him in my said will, to bequeath and devise 
to him one-half of my entire interest in said business, subject to the limitations and restric- 
tions aforesaid.” The articles of copartnership provided that each partner should con- 
tribute $15,000 to the capital of the firm; that at the end of each year T. D. (who 
managed the business) should render N. W. D. an account of the business of the year, 
and pay him his share of the profits ; that during the partnership none of the capital of 
the firm, nor any of the accrued but undivided profits thereof, should be used by the par- 
ties for any other purpose than carrying on the business; and that at the end of the 
partnership a final accounting should be fad, and each partner should draw out the 
amount of capital originally contributed by him, diminished by his share of the losses, if 
any, the balance to be divided in the manner provided for dividing profits. From letters 
between the partners, it appears that, about a year later, each agreed to increase, and 
did increase, his capital to $20,000. At the end of each year each partner was credited 
on the firm books with his share of the profits, and charged with the amount drawn out 
during the year. The amount ot N. W. D.’s assets in the business at the time of his 
death was about $43,000, including the $20,000 above named and accumulated profits of 
former years in the form of real estate, lumber, notes, &c. /e/d, that the fund which 
the executors were to allow to remain in the business was merely the $20,000 which the 
testator had by express agreement invested in such business under the name of “ capital,” 
and did not include any part of the accumulated and undivided profits, there being, in 
the opinion of the court, no sufficient proof that these had been capitalized by agreement 


of the parties. Dean vy. Dean. Supreme Court. Jan. 10, 1882. To appear in 54 
Wisconsin Reports. 
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ENGLAND. 


Physician and Surgeon. — Confidential Relation towards Patient. — 
Absence of Independent Advice. — Voidable Gift. — In an action brought by 
the executors of Mrs. G. to recover a sum of £800 alleged by the defendant to have been 
given by Mrs. G. to him, it was admitted at the time the gift was made the defendant 
was acting as Mrs. G.’s medical adviser, and that she had no independent advice of any 
kind. The jury found that the advance of £800 was not a loan, but a gift; that there 
was no undue influence on the defendant’s part ; that the relation of patient and medical 
man had come to an end more than three years before Mrs. G.’s death; and that after 
that relationship had come to an end, and any effect produced by it had been removed, 
she intentionally abode by what she had done. Held, that the gift was not void, but 
voidable ; and as Mrs. G. must be taken upon the findings of the jury to have known 
that it was voidable, and not to have avoided it, the defendant was entitled to judgment. 
Mitchell vy. Homfray. Court of Appeal. March 23, 1881.—45 Law Times Reports, 
N. 8. 694. 


Covenant running with Land. —Covenant to build and keep in Repair. 
— Covenant not running with Rent.— Claim against Assignee with 
Notice. — (/Head-note.) — A plot of land was conveyed subject to a rent-charge; the 
grantee, for himself, his heirs, executors, and administrators, covenanting with the 
grantor, his heirs and assigns, that he, the grantee, his heirs and assigns, “ will erect, 
within two years from the date of these presents, and at all times keep in good and 
tenantable repair and condition, and from time to time, when necessary, will rebuild 
upon the said plot of land such good and substantial messuages or other buildings as 
shall be of the annual letting value of at least double the amount of rent-charge limited 
in respect of such plot.” 

Plaintiff, assignee of the grantor, sued defendants, who were mortgagees in posses- 
sion to an assignee of the grantee, for breaches of the above covenant, claiming damages, 
and that defendants be restrained from further breaches of the said covenant, and be 
compelled specifically to perform the same, on the ground that they became assignees 
with notice of the said covenant. 

Held, that the covenant did not run with the rent so as to make defendants liable at 
common law, and that it was not a covenant which could be enforced in equity against 
assignees with notice. Hayward v. The Brunswick Permanent Building Society. Court 
of Appeal. Dec. 3, 1881. —45 Law Times Reports, n. 8. 699. 


Mines and Mining. — Trespass.— Wrongful Severance and Sale. — Ac- 
count. — Allowance for bringing to Bank. — (//ead-note.) —In assessing the 
amount of damages to be paid where another person’s coal has been wrongfully taken 
by an adjoining mine-owner, if the wrongful taking was by inadvertence simply, or 
under a bona side mistake of title, the wrongful worker is entitled to deduct from the 
market value both costs of severance and of bringing to bank. If the wrongful act has 
been fraudulent, negligent, wilful, or wholly unauthorized and unlawful, only the costs 
of bringing to bank are allowed. But in no case is the wrongful getter deprived of the 
costs of bring to bank. 

The defendants and plaintiffs were the owners of adjoining coal-mines. The defend- 
ants’ servants, without the knowledge of defendants, trespassed on the mine of the 
plaintiffs, and therefrom took coal, which was brought to the mouth of defendants’ pit. 

Held, that, in taking an account of the money to be paid by the defendants for the 
coal wrongfully taken, the defendants were not entitled to deduct from the market value 
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q of the coal, at the pit’s mouth, the costs of severing the coal, but were entitled to deduet 
4 the costs of bringing the coal to bank. Joicey y. Dickinson. Court of Appeal. Dee. 
10, 1881. —45 Law Times Reports, x. 8. 643. 


Patent. — Slander of Title — Notices by Patentee alleging Infringe. 
ment. — Mala Fides. — Untrue Statement. — Injunction. — (/ead-note.) — 
Where a plaintiff brings an action to restrain a defendant from issuing notices to plain- 
tiff’s customers that plaintiff, in selling goods, is infringing defendant’s patent-rights, it 
is for the plaintiff to prove that defendant’s statements are false ; and if no mala fides 
is proved, and no damages could be obtained, the court will not grant the injunction, 
If, in a judicial proceeding, the statements are proved to be false in fact, an injunction 
would be granted against continuing them, as that would be acting mala fide. Burnett 
y. Tate. Chancery Division. Jan. 20, 1882. — 45 Law Times Reports, x. s. 743. 


Corporation. — Railway Company.— Borrowing Powers. — Pretended 
Sale of Rolling-stock. — Loan. — Ultra Vires.— Guarantee. — Interest. — 
(Head-note.) — A railway company whose borrowing powers were exhansted, and hav- 
ing a debenture debt, sold all its unencumbered rolling-stock to a wagon company for 
£30,000, seventy per cent of its value, and repurchased it upon a hiring agreement for 
4 five years, with an option to repurchase at the end of the term at a nominal price. The 
annual instalments under the hiring agreement were calculated to repay the £30,000, 
with interest at seven and a half per cent. It was alleged that the money, or part of 
it, was expended in paying debts legally recoverable against the railway company. 
Some of the directors of the railway company guaranteed the payment of a part of the 
instalments. Held, that the transaction was in fact a borrowing, and as such ultra vires 
the railway company ; that the plaintiffs could not recover against the railway company 
on the agreement, or be allowed to stand in the place of the creditors who had been paid 
with their money, but that the directors were liable upon their guaranty. The York- 
shire Railway and Wagon Co. v. Maclure § Cornwall Minerals Railway Co. Chancery 
Division. Dee. 21, 1881. — 45 Law Times Reports, n. 8. 747. 


Admiralty. — Derelict.— Freight. — Pro Rata. — Abandonment. — (Head- 
note.) — Where a vessel is abandoned and becomes a derelict, the owners of cargo on 
board are entitled to treat the contract of affreightment as abandoned, and are entitled 
to have the cargo delivered to them at any port into which it may be brought by salvors, 
on giving bail to cover an award of salvage before the ship-owner has recovered posses- 
sion, without payment of any freight to the ship-owner. Quere as to rights of property 
in derelict, pending adjudication. Zhe Cito. Probate Division. Dec. 1, 1881.—45 
Law Times Reports, x. 8. 163. 


Lien of Solicitor.— Policy of Assurance. — Assignment. — Notice. — 
Priority. —It is not necessary for a solicitor who has a lien for costs on a policy of 

. assurance to give notice of it to the insurance company, in order to preserve his lien 
q against subsequent mortgagees of the policy who give such notice. A. mortgaged a 
- policy of assurance, which was afterwards reassigned to him, the reassignment being 
prepared by his solicitor, with whom he left both deed and policy. A. afterwards mort- 

: gaged the same policy to B., but having forgotten that he had left the policy itself with 
j 4 his solicitor, stated that he had lost it. A certified copy was obtained from the office in 
q the usual manner, and B. advanced the money to A., and gave notice of his charge to 
the insurance company. B. afterwards wished to sell the policy, when he received notice 
from the solicitor that the original policy was in his possession, and that he claimed a 
lien on it for costs owing to him by A.B. then commenced an action, claiming a first 
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charge on the policy for his advance in priority to the lien of the solicitor, and asking 
that the latter might be ordered to deliver the policy to him. Held, that the solicitor’s 
right to retain the policy itself until the costs owing to him by A. were paid was not 
affected by the fact that he had given no notice of his lien to the insurance company. 
The West of England § South Wales District Bank vy Batchelor, Chancery Division. 
Fry, J. Jan. 24, 1882. — The Law Times, London, Jan. 28, 1882. 


Contract of Sale to A. and B. — Part Payment by A. and B. — Inability 
of B. to complete. —- Willingness of A. to complete. — Inability of A. to 
recover Sum paid.—If A. and B. contract with C. for a purchase from him, the 
purchase-money to be paid by A. and B. in equal moieties, and each of them pays a part 
of his share of the purchase-money, and B. becomes unable to pay the remainder of his 
share of the purchase-money, and the contract is thereby prevented from being com- 
pletely carried into execution, A., though ready and willing to perform his part of the 
contract, cannot recover back from C. the part of his share of the purchase-money which 
he has already paid. West of England Bank v. Hankey. Chancery Division. Fry, J. 
Feb. 8, 1882. — The Law Times, London, Feb. 11, 1882. 


Will. —Specific Devise. — Identification of Estate.— Admissibility of 
Parol Evidence to identify Subject-matter of Devise.— A testator devised 
all his farm known as Maidenstone Heath Farm, near B., in the county of S., to his 
son. He had bought a property near Brixden a few years previously, which was de- 
scribed in the conveyance and in the plan annexed thereto, as consisting of the farms 
of Maidenstone Heath and Brixden. It appeared that the two farms had for forty years 
past been invariably held together, and that many of the fences separating them at the 
time when they were purchased by the testator had been since removed by him, so that 
the boundaries between them were, at the date of his will, no longer distinguishable. It 
was also proved by the evidence of the testator’s widow, of the vendor who had sold 
the property to him, and of the tenant who had occupied the property both before 
and since his purchase of it, that the testator always spoke of the estate by the single 
name of Maidenstone Heath. Letters of the testator, and the agreement signed by him 
for the purchase of the property, were also put in, in all of which it was called by that 
name alone. Held, that this evidence was admissible to show what the testator meant 
by the description contained in the will, and that the whole property passed to his son by 
the devise. Crawshay v. Crawshay. Chancery Division. Bacon, V.C. Feb. 2, 1882. 
— The Law Times, London, Feb. 11, 1882. 


Will. — Gift of One-third of Partnership Business. —Subsequent Pur- 
chase of Whole.— Wills Act (1 Vict. ch. 26, § 23.) — William Russell, the 
testator, in 1857 was in partnership with his two brothers as ironmasters, and by his 
will, made in April of that year, he devised and bequeathed “ all my part, share, and 
interest of and in the said copartnership trade or business, and of and in the real and 
personal estate which may be used or employed or invested therein, and of and in the 
copartnership debts, securities, and moneys to which I may be entitled at my decease,” 
to trustees upon trust for the benefit of his wife for life, with remainders over. The 
trustees were empowered to draw out for the widow a sum equal to half the aggregate 
amount drawn out by the other partners, and after her death to make up to her repre- 
sentatives, on a general balance of account, one full third share of the annual profits of 
the said partnership. The testator subsequently bought up the shares of the other 
partners, and at his death, in January, 1881, was the sole owner of the business. The 
testator never altered his will, and the question now arose whether the above bequest 
carried the whole interest of the testator in the business at the time of his death, or 
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whether the interest of the widow must be confined to one-third, and so there was an 
intestacy as to the other two-thirds, or whether the nature and character of the subject- 
matter of the gift having been entirely changed by subsequent events, the testator had 
died altogether intestate as to this business. ed, that, in accordance with the principles 
laid down in Buckwell v. Child, | Amb. 260, and Struthers v. Struthers, 5 W. R. 809, 
the widow was entitled to a life-interest in the whole of the business as possessed by the 
testator at the time of his decease. Me Russell ; Russell v. Chell. Chancery Division, 
Bacon, V.C. Feb. 7, 1882. — The Law Times, London, Feb. 11, 1882. 


Will. — Gift to Children. — Gift over on Death “Leaving a Family.” — 
Period of Vesting. — Substitution. — A testator directed the trustees of his will 
to sell and convert all his real and personal estate, and to pay an annuity to his wife for 
her life, and (after certain legacies) to invest the residue of the proceeds, and to hold 
the investments, and (after the death of his wife) the money and securities held to 
answer the provision for her, and all arrears and accumulations of interest and income, 
on trust for the children of FE. L., to be divided equally between them as tenants in 
common (whether male or female). And in case of the decease of either of them leav- 
ing a family, then the testator directed that such share as the parents would have taken 
should be equally divided amongst the children of such deceased parents. Held, first, 
that the children of E. L who survived the testator took upon the testator’s death an 
absolute interest in the fund, and not an interest subject to be divested in case of death 
without leaving issue ; secondly, that the issue of a child of E. L., who was alive at the 
date of the will, but predeceased the testator, took the share which their deceased parent 
would have taken if he had survived the testator. [te Hayward; Creery v. Lingwood. 


Chancery Division. Fry, J. Jan. 30, 1882.— Zhe Law Times, London, Feb. 11, 
1882. 
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